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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

KELLI JAMES,
  :                 SC No. 9-489/08-1687


  :


Claimant,
  :                       DC No. CV7104


  :

vs.

  :



  :          File Nos. 5018110 & 5018111

ROMECH,
  :



  :                          R E M A N D


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

ZURICH INSURANCE,
  :



  :                  Head Note No.: 1802


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

This matter comes before the undersigned on remand from the Iowa Court of Appeals.  An arbitration decision was filed in this matter by a deputy workers’ compensation commissioner on January 30, 2007.  The presiding deputy commissioner found that claimant had sustained an injury in an April 19, 2005 motor vehicle accident and that the injury arose out of and in the course of her employment with Romech.  The presiding deputy additionally found that claimant had sustained a permanent and total disability, that claimant was entitled to payment of her medical expenses, and that claimant provided timely notice of her claim.  An appeal decision was entered on March 27, 2008, affirming with additional comments, the arbitration decision of January 30, 2007.  In a ruling dated September 25, 2008 the decision of the agency was affirmed in part and reversed in part and the agency was directed to enter an order to effectuate the terms of the court’s ruling.  The Honorable Richard D. Blane, II, found that the decision of the Iowa Workers’ Compensation Commissioner was affirmed in all respects except for the award of permanent total disability.  Judge Blane found that in applying the law to the facts that claimant’s healing period has not yet terminated based on the Commissioner’s findings that (i) James has not reached maximum medical improvement; and (ii) James’ attending physician has determined that she has not recovered as far as possible from the effects of her injury.  Judge Blane determined that therefore the award of permanent total disability benefits was improper.  This matter was remanded to the Commissioner to determine James’ entitlement to a running award of healing period.  In a summary opinion filed July 22, 2009, the Iowa Court of Appeals affirmed the decision of the district court.
Ruling

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).
The district court has found that it was the commissioner’s finding that “James has not reached maximum medical improvement.”  Having reviewed the arbitration and appeal decisions in this matter, the undersigned commissioner disagrees with the factual finding of Judge Blane.  It appears as though Judge Blane relies upon Dr. Mahoney’s record of June 16, 2006, on page 4 of the arbitration decision, wherein the doctor stated that “claimant has not reached maximum medical improvement because claimant needs orthopedic evaluation and potential surgical intervention.”  The citation to Dr. Mahoney’s opinion on maximum medical improvement was not adopted by the presiding deputy in the arbitration decision or by the undersigned in the appeal decision.  Perhaps Judge Blane was confused by a statement of the deputy commissioner in the arbitration decision within the proximate cause analysis where the deputy noted:


Dr. Mahoney is in the best position to determine what disability resulted from the work injury on April 14, 2005 since he was treating claimant before that injury occurred and has been her primary treating physician since that injury.  He has opined that the injury of April 14, 2005 was the cause of a rotator cuff tear in the claimant’s right shoulder.  This conclusion is consistent with the description of the injury that the claimant gave at the time it occurred.

(Arbitration Decision, page 5)  It is quite clear that the deputy (and the undersigned in affirming the analysis) was citing to Dr. Mahoney’s opinion as to what disability was proximately caused by claimant’s work injuries.  There was no factual finding that claimant had not reached maximum medical improvement.  In fact, there was an explicit factual finding that “there is no reason in the current situation to believe that claimant is going to improve.”  (Arb. Dec., p. 8)

Despite this agency’s disagreement with Judge Blane regarding the factual findings of the agency it is noted that the Iowa Court of Appeals has remanded this matter for an order of claimant’s entitlement to healing period benefits.  Therefore, the undersigned must presently award healing period benefits to claimant despite this agency’s finding that there is no reason to expect claimant is going to improve.  It is so ordered.
IT IS THEREFORE ORDERED THAT:

Defendants shall pay unto claimant healing period benefits at the stipulated rate of three hundred fifty-one dollars and 21/100 dollars ($351.21) per week from April 20, 2005 and continuing indefinitely until such time as such benefits may be ended as provided by law.
The parties may petition the agency for consideration of additional issues as no other issues are presently before the agency for consideration.  Upon a petition to the agency, Deputy Commissioner Ron Pohlman shall hear additional evidence and make further deputy level rulings on behalf of the agency.

The defendants shall, within thirty (30) days of the filing of this decision, secure return of the records that were certified to the district court.

The parties shall pay costs as assessed by the district court.

Signed and filed this 10th day of November, 2009.

       ____________________________






       CHRISTOPHER J. GODFREY





                  WORKERS’ COMPENSATION 
                                                                                COMMISSIONER
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