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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TOMASA GALLARDO,
  :               File Nos. 5040754, 5042432


  :


Claimant,
  :



  :                    A R B I T R A T I O N
vs.

  :



  :                         D E C I S I O N
OSCEOLA FOODS, INC.,
  :



  :  


Employer,
  :


Self-Insured,
  :                Head Note Nos.:  1803, 1100

Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Tomasa Gallardo has filed a petition in arbitration and seeks workers’ compensation benefits from Osceola Foods, Incorporated, employer, self-insured defendant.
This matter was heard by Deputy Workers’ Compensation Commissioner Ron Pohlman at Des Moines, Iowa on December 17, 2013.  The record in the case consists of claimant’s exhibits I-IV; defendant’s exhibits A-W, as well as the testimony of the claimant through an interpreter, Kristin Burk, Kelly Blanchard, Randy Craft, and Aaron Peterson.

ISSUES

The parties submitted the following issues:
File No. 5040754:

1. Whether the claimant sustained an injury on November 17, 2011 that arose out of and in the course of her employment;

2. Whether the injury was the cause of any permanent disability;

3. The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u);

4. The claimant’s weekly rate of compensation;

5. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27;

6. Whether the claimant is entitled to an independent medical evaluation pursuant to Iowa Code section 85.39;

7. Whether the claimant is entitled to alternate medical care pursuant to Iowa Code section 85.27; and

8. Whether the claimant is entitled to penalties pursuant to Iowa Code section 86.13.

File No. 5042432:

1. Whether the work injury of July 9, 2012 was the cause of any permanent disability;

2. The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u);

3. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27;

4. Whether the claimant is entitled to an independent medical evaluation pursuant to Iowa Code section 85.39; and

5. Whether the claimant is entitled to payment of penalties pursuant to Iowa Code section 86.13.

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record finds:
The claimant at the time of the hearing was 37 years old.  She graduated from school in Mexico and attended college for one and a half semesters studying secretarial accounting in Mexico.  She came to the United States in 1996 and worked as a cook at Burger King in California.  She made her way to Iowa and obtained employment as a waitress at a restaurant.  She also has worked as a hostess or waitress at three other Des Moines area restaurants.  She has also worked as a housekeeper at Comfort Suites in Urbandale, Iowa earning $8.00 per hour.  Her food service experience paid from $3.15 per hour to $13.75 per hour.  She began working at Osceola Foods, Incorporated in 2004 full time.  Initially, she performed bacon slicing, which she considered an easy task.  She then moved in 2011 to working in the HBP Department placing labels on hams and loading them into boxes.  This job involved pushing, pulling, packaging, and loading pallets.
On November 17, 2011 a forklift driver hit the platform that claimant stood upon unloading a meat product, an area which is known as the unboxing station.  The claimant contends that the vibration from the forklift strike caused her to be whipped backwards.  This is disputed.  The object that the forklift actually struck is separate from the platform upon which the claimant was standing, and the platform the claimant stood upon is securely bolted to the floor so that it cannot move.  A video reenactment of the incident found in defendant’s Exhibit V shows that the stand upon which the claimant stood did not move.  The reaction the claimant claims to have had from the forklift strike was not witnessed by anyone else. 
On November 19, 2011 the claimant advised Susan Gilbert, ARNP, that she had had an acute onset of back pain three days ago with no recent injury.  See defendant’s Exhibit E1.  On December 8, 2011 she told Laura Walter, DPT, that she was standing on a platform in her work section when a work forklift hit the platform twisting the platform and causing a jerking sensation to her back.  See defendant’s Exhibit F, page 3.  On December 15, 2011 she told Von Miller, PA-C that a fork truck ran into a stand that was next to a machine on which she was standing and that this pushed the platform back, and she felt a jarring sensation.  On June 1, 2012 she told Steven Quam, D.O. that a forklift driver drove by her platform very quickly and accidentally hit her platform knocking her off down her platform and that she fell backwards.  On November 30, 2012 she reported that a forklift had come too close and knocked her over and that she fell on her right side.  
These various histories are inconsistent insofar as whether the claimant was knocked off of the platform, whether the forklift actually hit the platform on which she stood, and whether she was simply jarred.  The claimant in her deposition contended that a large metallic wheel came off of the pallet pal or the machine next to her platform and landed one to one-and-a-half steps from her on the platform where she was standing, but this was not observed by anyone else in the area who was within a few feet of the claimant.  See defendant’s Exhibits M through T.  Claimant contended in her deposition that she had screamed out in pain and cried after the forklift came into contact with the pallet pal.  See defendant’s Exhibit M, pages 24-25, 31.  However, no one witnessed or heard this.  The medical records are also not consistent with the claimant’s claims with respect to this injury.  Mr. Miller noted that the claimant had pain mannerisms but that they did not follow any dermatomal pattern where the claimant says that her pain into her leg would follow.  See defendant’s Exhibit B, page 1.  Mr. Miller, after reviewing the records as well as the video reenactment, (defendant’s Exhibit V) opined that this incident would probably not have caused the symptoms for which claimant claims.  See defendant’s Exhibit B, page 4. 
George Fotiadis, M.D., who saw the claimant on November 19, 2011, opined on December 18, 2012:
In light of our telephonic conversation on 12/17/12, it is my understanding the following represents your opinions “within a reasonable degree of medical certainty/probability” (i.e.,>50%):
1. While it is “possible” Ms. Gallardo’s alleged 11/17/11 work injury forms a material/substantial causally contributing factor for her current low back condition, you cannot say that there is presently a “probable” causal connection.

2. The work/functional restrictions you assigned, which are currently in place, are due strictly to Ms. Gallardo’s subjective pain complaints which are not likewise supported by the objective medical evidence, including physical examination(s) and diagnostic studies.
3. Ms. Gallardo has attained “maximum medical improvement” (MMI) following her alleged 11/17/11 work injury and her low back condition does not warrant a permanent partial impairment rating pursuant to the AMA Guides, 5th ed. given her normal physical examination(s) and diagnostic studies.

(Exhibit E, page 38) 

The claimant did not sustain an injury arising out of and in the course of employment on November 17, 2001.

On July 9, 2012 the claimant tripped on concrete and fell at work.  Her right shoulder popped.  The parties have stipulated that this injury occurred and that it arose out of and in the course of employment.  The first issue with respect to this injury then is whether it caused any permanent disability.  There is no medical opinion in this record that shows that the July 9, 2012 incident probably resulted in any permanent impairment or disability.  In fact, on page 9 of the claimant’s brief claimant indicates that there was no permanent impairment or permanent work restrictions as a result of the July 9, 2012 injury.

Claimant’s own expert, Jacqueline Stoken, D.O., opined in her independent medical evaluation that the claimant suffered no permanent impairment and had no permanent restrictions.  It is found that the claimant sustained no permanent disability as a result of the July 9, 2012 work injury.

The claimant seeks reimbursement for an independent medical evaluation with Dr. Stoken because the defendant had obtained an opinion on permanent impairment, which the claimant believed to be too low.  That opinion came from William Boulden, M.D.

REASONING AND CONCLUSIONS OF LAW

File No. 5040754:
The first issue in this file is whether the claimant sustained an injury on November 17, 2011 which arose out of and in the course of her employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The greater weight of evidence in this case establishes that the claimant is not credible in her reports of this injury.  The medical records do not corroborate that the claimant sustained a work injury that can be connected to the symptoms for which she complains.  The mechanism of her injury description is inconsistent and has been disproven by the employer’s exhibits and witnesses.  The claimant has the burden of proving that she sustained an injury that arose out of and in the course of employment on November 17, 2011, and she has not done that, based on this record.  In fact, the record proves the opposite.  The claimant is entitled to nothing from this file.
File No. 5042432:

The first issue in this case is whether the injury of July 9, 2012 was the cause of any permanent disability.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

There is no evidence in the record that the claimant sustained any permanent disability.  Even the claimant’s own expert opines that the claimant did not sustain any permanent impairment or permanent restrictions as a result of this injury.  There is no evidence here that the claimant sustained any permanent disability, so she is not entitled to any additional weekly benefits in this file.

The other relevant issue in this file is whether the claimant is entitled to reimbursement for her independent medical evaluation with Dr. Stoken pursuant to Iowa Code section 85.39.
Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

The record clearly establishes that the defendants obtained a rating which the claimant believed to be too low.  Pursuant to Iowa Code section 85.39, the claimant is entitled to be reimbursed for her independent medical evaluation with Dr. Stoken.

The claimant also sought payment of medical expenses for these injuries.  The claimant is not entitled to payment for any medical expenses connected with the alleged November 17, 2011 work injury because she did not prove that that injury was arising out of and in the course of employment or that the injury occurred.  The undersigned is not able to determine based upon the exhibits submitted by the claimant whether there are any medical bills related to the July 9, 2012 injury alone that have not already been paid by the defendant.  Therefore, no award of medical benefits is made based on this record.
ORDER

Therefore, it is ordered:
Claimant shall take nothing in File No. 5040754.

Defendant shall pay claimant’s independent medical evaluation expense in File No. 5042432 in the amount of three-thousand nine-hundred and 00/100 dollars ($3900.00) pursuant to Iowa Code section 85.39.  Defendant shall also pay the claimant’s mileage associated with this independent medical evaluation pursuant to Iowa Code section 85.39.

Costs of this action are taxed to the claimant pursuant to rule 876 IAC 4.33 for both files.

Signed and filed this ____22nd_______ day of August, 2014.
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Edward Rose

Attorney at Law
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