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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________



  :

DENNIS KIMBALL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :   File No. 1199985 

VOGEL POPCORN,
  :



  :  A R B I T R A T I O N


Employer,
  :



  :    D E C I S I O N

and

  :



  :

SEDWICK JAMES OF NEBRASKA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________

STATEMENT OF THE CASE


Claimant filed a petition in arbitration as a result of injuries to the low back incurred February 17, 1997.  Defendants admitted liability and issues of entitlement to permanent disability, medical benefits and commencement date for permanent disability are presented for determination.  


This case was heard and fully submitted at Council Bluffs, Iowa on January 12, 2000.  The record in the proceeding consists of joint exhibits 1 through 22 and testimony from Dennis Kimball and William Shirley.  James E. Thorn, Attorney at Law, represented claimant.  John M. Burns, Attorney at Law, represented the defendants.

ISSUES


The parties present the following issues for determination:

1. The causal connection and extent of entitlement to permanent partial disability benefits pursuant to Iowa Code section 84.34(2)(u) stemming from the February 17, 1997 low back injury;

2. The commencement date for payment of permanent partial disability benefits for the February 17, 1997 work injury;

3. The causal connection, extent of entitlement and authorization of Iowa Code section 85.27 medical expenses totaling $612.12; and

4. Claimant’s entitlement to Iowa Code section 85.27 lost time payments for time missed from work due to attendance at medical examinations.

FINDINGS OF FACT

Having heard the testimony of the witnesses and having examined all of the evidence in the record, the deputy workers’ compensation commissioner finds:


Dennis Kimball testified in person and under oath at the time of hearing.  Based upon appearance, action and demeanor claimant is considered an extremely credible witness.  Furthermore, after thorough examination of all medical records it appears that claimant did not exhibit any signs of symptom exaggeration.  Specifically physical therapy notes indicated a valid test result after significant objective testing.  Therefore, where claimant’s testimony is in conflict with that of records or other testimony his statements are deemed more credible and given considerable weight.  


Claimant worked for the employer as a production laborer in a popcorn processing facility.  Claimant was responsible for operation of one or more machines which bagged popcorn.  On February 17, 1997 while claimant was loading the popcorn machine with a large and very heavy roll of poly film weighing in excess of 100 pounds he injured his low back.  The injury is diagnosed as a low back strain and mild L5 root injury or lumbosacral plexus lesion.  


Claimant’s treatment was essentially conservative in nature.  Claimant lost no time from work as a result of the February 17 incident.  However, claimant underwent extensive physical therapy, medication therapy, epidural injections and eventually received a TENS unit for pain relief.  Notwithstanding all of the treatment modalities claimant’s pain in his low back and leg did not diminish throughout the entire period of treatment.  


Claimant was given various terms of light duty employment limiting his work to eight hours per day and limited lifting.  Even the shorter days and limited lifting were of no assistance in alleviating claimant’s pain symptoms in the low back.  On January 3, 2000 claimant returned to work with his work restrictions lifted but for a 30 pound lifting limit.  Claimant was then allowed to work his normal days up to and including 12 and one-half hours per day.  


Claimant has been given permanent partial impairment ratings by two doctors.  First, Andrew C. Messer, M.D., opined that claimant sustained 4 percent permanent partial impairment to the body as a whole.  Second, Karen Phillips, M.D., claimant’s selection as an independent medical evaluator, opined that claimant sustained 6 percent permanent partial impairment and should have a 30 pound lifting restriction.  


Claimant’s permanent work restrictions are best described as placing him in the light to medium demand category for lifting and physical labor.  Claimant has a work restriction consisting of lifting about 30 pounds with limited amounts of standing, sitting, bending, stooping and so on.  However, claimant’s work activities subsequent to the work injury of February 17, 1997 indicate that claimant possesses somewhat greater physical abilities and has demonstrated consistent ability to work with the chronic low back pain.  Claimant is able to work up to 12 and one-half hours per day while on his feet most of the time doing some limited bending, lifting and stooping.  While claimant has persistent low back pain it has not impeded his ability to perform his job for the employer in a proficient manner.  


Claimant, a high school graduate, age 40 at the time of hearing born December 10, 1959 has no formal education beyond high school.  Claimant has four years in the United States Navy and significant experience in the Reserves with training in the boiler and diesel engines fields.


Claimant’s prior work experience also includes construction work, framing houses, hog confinement, general farm labor, and finally manufacturing work including the assembly and manufacture of handles for brooms and caskets.  


At the time claimant was injured in 1997 his rate of pay was $6.65 per hour.  Claimant has received yearly pay increases while continuing to work for Vogel Popcorn and at the time of hearing boasted an hourly wage of $8.00.  Claimant in 1997 earned a gross salary of about $27,000, in 1998 earned a gross salary of about $29,000 and in 1999 earned a gross salary of about $26,000.


James T. Rogers, a vocational rehabilitation specialist, opined September 9, 1998 that claimant had a 50 percent loss of access to the labor market as result of the February 17, 1997 work injury.


Claimant has remained in the employ of Vogel Popcorn in good standing.  The employer has made significant efforts to accommodate claimant’s work restrictions thereby demonstrating a restored actual wage as if claimant had never been injured.


Claimant incurred significant medical expenses with doctors designated by the employer as treating specialists.  At the time of hearing $612.12 were outstanding in Iowa Code section 85.27 medical expenses which were causally connected to the February 17, 1997 work injury.  The expenses were incurred with medical providers authorized by the employer specifically Nemaha County Hospital, Dr. Stelling and Dr. Bobenhouse.  Claimant also had unreimbursed mileage expense traveling for a functional capacity evaluation with Pace totaling 280 miles at the rate of 26 cents per mile totaling $72.80.


Claimant also lost a significant amount of time from work undergoing treatment with employer-authorized doctors and physical therapists.  Between March 7, 1997 and March 24, 1997 claimant lost 24 hours of work at a rate of $6.65 per hour.  However, claimant’s lost time would have been at double time since claimant was working weeks in excess of 48 hours.  Therefore, claimant lost a total of $319.20 in lost wages through March 24, 1997.  


Between February 25, 1998 and April 10, 1998 claimant lost 40 hours of time from work as a result of appointments for medical treatment.  Claimant’s rate of $6.90 per hour at double time equates to a total of $552.00 in lost wages.


Between January 11, 1999 and March 2, 1999 claimant lost 18 hours at a rate of $7.40 per hour.  At double time claimant had total lost wages of $266.40.


For August 2, 1999 and August 3, 1999 claimant lost 25 hours of work based upon 12.5 hour days.  Claimant was earning $8.00 per hour at that time which at double time equates to $400.00 in lost wages.  


Claimant’s total lost wages for missing time from work in order to obtain medical treatment is $1,537.60.


Claimant lost no time from work so as to qualify for temporary total disability or healing period benefits.

REASONING AND CONCLUSIONS OF LAW


The first issue in this matter concerns the causal connection and extent of entitlement to industrial disability pursuant to Iowa Code section 85.34(2)(u).


The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).


Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).


A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.


Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.


The deputy workers’ compensation commissioner holds claimant 15 percent industrially disabled pursuant to Iowa Code section 85.34(2)(u).  Claimant in his late 30s at the time of injury with a high school education and manual labor work experience has demonstrated loss of access to the job market based upon a 4 to 6 percent impairment rating and work restrictions of 30 pounds.  However, claimant’s actual rate of pay has not been damaged by the work injury notwithstanding work restrictions and permanent partial impairment.  It is the demonstrated ability to work at a manual labor job at a comparable rate of pay that significantly mitigates against a finding of higher industrial disability.  


It is noted that if claimant loses his job with Vogel Popcorn he will have a significantly higher industrial disability.  Claimant’s circumstances are evaluated as they exist at the time of hearing and any speculation about what could happen if the job were lost cannot be considered at this time.  Nevertheless it is the current employment situation with Vogel Popcorn at the rate of $8.00 per hour with the ability to work overtime which demonstrates that claimant has not lost a greater access to the job market than 15 percent industrial disability.


The second issue concerns the commencement date for payment of permanent disability benefits.  The deputy workers’ compensation commissioner holds the commencement date for payment of permanent disability benefits as February 17, 1997 which is the date of injury.  This holding is appropriate based upon agency precedent which indicates that the commencement date is the date of injury where no weekly benefits have been paid for healing period or temporary total disability.  Brincks v. Case Power & Equipment, File Number 843233 (App. April 18, 1990) Iowa Industrial Commissioner.  


The next issue concerns the causal connection and extent of entitlement and authorization of Iowa Code section 85.27 medical and mileage expenses.  


The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).  Claimant has the burden of proving that the fees charged for such services are reasonable.  Anderson v. High Rise Constr. Specialists, Inc., File No. 850096 (App. 1990).


The deputy workers’ compensation commissioner holds that claimant is entitled to $612.12 in Iowa Code section 85.27 medical expenses incurred with employer authorized treating medical providers for causally connected expenses in treatment of the February 17, 1997 work injury.  Furthermore, claimant is entitled to $72.80 in unreimbursed mileage expenses for attending a physical therapy evaluation.  Claimant’s total reimbursement for Iowa Code section 85.27 mileage and medical expenses is $684.92.


The final issue also concerns Iowa Code section 85.27 with respect to claimant’s lost time from work due to attending medical examinations for treatment of the February 17, 1997 injury.  Iowa Code section 85.27 states in part:  

[I]f, at any time after sustaining a compensable injury which results in permanent partial disability, an employee, who is not receiving weekly benefits under section 85.33 or section 85.34, subsection 1, returns to work and is required to leave work for one full day or less to receive services pursuant to this section, the employee shall be paid an amount equivalent to the wages lost at the employee’s regular rate of pay for the time the employee is required to leave work.  The employer shall make the payments under this paragraph as wages to the employee after making such deductions from the amount as legally required or customarily made by the employer from wages.  Payments made under this paragraph shall be required to be reimbursed pursuant to any insurance policy covering workers’ compensation.  Payments under this paragraph shall not be construed to be payment of weekly benefits.


The deputy workers’ compensation commissioner holds that claimant has established entitlement to $1,537.60 in lost wages pursuant to Iowa Code section 85.27 for lost time from work while undergoing treatment for the February 17, 1997 work injury.  This award of lost time benefits does not impact upon the commencement date as it is not construed as the payment of weekly benefits.

ORDER


THE DEPUTY WORKERS’ COMPENSATION COMMISSIONER ORDERS:


Defendants Vogel Popcorn
and Sedgwick James of Nebraska shall pay claimant seventy-five (75) weeks of permanent partial disability benefits at the rate of two hundred seventy-five and 72/100 ($275.72) dollars per week commencing February 17, 1995.  


It is further ordered that defendants shall pay claimant six hundred eighty-four and 92/100 ($684.92) dollars in Iowa Code section 85.27 medical and mileage expenses.  


It is further ordered that defendants shall pay claimant one thousand five hundred thirty-seven and 60/100 ($1,537.60) dollars in Iowa Code section 85.27 benefits for time missed from work while attending medical appointments.  


It is further ordered that defendants shall receive credit for benefits previously paid if applicable and that accrued benefits shall be paid in a lump sum with interest pursuant to Iowa Code section 85.30.


It is further ordered that costs shall be paid by defendants pursuant to rule 876 IAC 4.33 with claim activity reports filed pursuant to 876 IAC 3.1.


Signed and filed this _____ day of January, 2000.


______________________________






      MARLON D. MORMANN




    

DEPUTY WORKERS’ COMPENSATION






       COMMISSIONER    

Copies to:

Mr. James E. Thorn

Attorney at Law

310 Kanesville Blvd.
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Council Bluffs, IA  51502-0398

Mr. John M. Burns

Attorney at Law

222 S. 72nd St. Ste. 302

Omaha, NE  68114-4668

