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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

JOSEPH BENOIT,
  :



  :


Claimant,
  :        File Nos. 1254817, 1275396


  :

vs.

  :              A R B I T R A T I O N



  : 

SMURFIT-STONE CONTAINER,
  :                 D E C I S I O N



  :


Self Insured,                                    :                        



Employer,
  :


Defendant.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Joseph Benoit, the claimant, seeks workers’ compensation benefits from defendant, Smurfit-Stone Container, a self-insured employer.  Presiding in this matter is Larry P. Walshire, a deputy Iowa workers’ compensation commissioner.  I heard the claim on April 11, 2001.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.

The parties agreed to the following matters in a written hearing report submitted at hearing:

1. An employee-employer relationship existed between claimant and Smurfit at the time of the alleged injury on January 28, 2000.

2.  On February 17, 2000, claimant received an injury arising out of and in the course of employment with Smurfit.

3. Claimant is not seeking temporary total or healing period benefits. 

4. The February 17, 2000, injury is a cause of some degree of permanent, industrial disability to the body as a whole.

5.  Permanent partial disability benefits for the February 17, 2000, injury shall begin on October 24, 2000.


6.  At the time of the February 17, 2000, injury claimant's gross rate of weekly compensation was $530.  Also, at that time, he was married and entitled to five exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $358.90 according to the workers’ compensation commissioner’s published rate booklet for this injury.

7.  Medical benefits are not in dispute for the February 17, 2000, injury.  With reference to the January 28, 2000, alleged injury, the medical bills submitted by claimant at the hearing are fair and reasonable and causally connected to the medical condition upon which the claim herein is based but that the issue of their causal connection to any work injury remains an issue to be decided herein.

ISSUES

The parties submitted the following issues for determination in this proceeding:

I.  Whether claimant received an injury on January 28, 2000, arising out of and in the course of employment; 

II.  The extent of claimant's entitlement to medical benefits for the alleged January 28, 2000, work injury.

III.  The extent of claimant's entitlement to permanent disability benefits from the February 17, 2000, work injury.

FINDINGS OF FACT

In these findings, I will refer to the claimant by his abbreviated first name, Joe, and to the defendant employer as Smurfit.

From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact and facial mannerisms while testifying, in addition to consideration of the other evidence, I find Joe credible. 

Joe has worked at the same plant facility, which has had several name changes since 1989, and continues to do so at the present time.  This facility manufactures cardboard or corrugated boxes.  Over the years he has held most of the jobs in the plant but for the last ten years he operated the Bobst Machine.  This work involves feeding the machine with flat sheets of cardboard of various sizes and changes in set up for each job order.  Feeding the machine requires fast paced, repetitive body movements consisting of turning 180 degrees to reach and pick up multiple sheets from a stack piled upon a pallet and turning back to feed them into the machine.  As the stack reduces in size, the reaching moves from overhead to waist or slightly below waist level.  Setting up involves the lifting and carrying of dies weighing 20-30 pounds each.  Installing and removal of these dies from the machine occurs 5-6 times each day and requires Joe to get onto his hands and knees.  

Joe has made two injury claims.  Joe first claims that he injured his left eye on January 28, 2000, and seeks only payment of his medical expenses in the amount of $231.  The occurrence of this injury is denied by defendant.  Defendant admits to a back injury on February 17, 2000, and the only dispute is the extent of his entitlement to permanency benefits from the back injury.

Left Eye Injury

Joe explains that on Friday, January 28, 2000, a fork lift truck drove by his workstation and something flew into his left eye.  He stated that he immediately flushed the eye with water at the plant's eye flushing station.  He did not immediately report that injury as he felt that it was just some dust that was taken out in the flush.  However, his eye soreness continued the next day while off work.  On Sunday morning his eye was swollen and he was convinced by his wife to seek care.  He then went to an outpatient medical facility.  Physicians at this facility referred him to an ophthalmologist.  Joe then called his supervisor at home to report the problem.  On Monday the supervisor told him to go to the recommended specialist.

Joe was then treated for his eye injury and subsequently fully released from care.  Joe states that his eye is fully healed.

Defendant denies the claim because Joe did not immediately report the injury, claiming that it lacked the opportunity to choose the care.  This however is not correct as Joe was directed to go to the specialist by defendant supervisor.  When word around the plant spread that Joe’s claim was being denied, a coworker volunteered a written statement that he saw Joe flushing his eye at about the time of the claimed injury.  This apparently did not change defendant's position.

Based upon his credible testimony, the corroborating statement of the coworker, and the lack of any evidence to the contrary, I find that Joe suffered the eye injury as he claims and is entitled to the benefits sought.

Back Injury

Joe stated at hearing that this low back injury developed when he was picking up a die from a squatting position and twisted to put it down.  He was initially sent for treatment to an occupational medicine clinic but was soon thereafter referred to J. Michael Donohue, M.D., an orthopedic surgeon.  Dr. Donohue treated Joe conservatively with extensive physical therapy and home exercises despite an MRI study showing herniation and/or bulging discs at two levels of the lumbar spine.  Dr. Donohue did not recommend surgery as the chances of alleviating the symptoms were only 50-50.  A valid functional capacities evaluation in August 2000 indicated that Joe had recovered fairly well and he was allowed to return to a heavy work status with occasional lifting up to 100 pounds, 50 pounds frequently.  The only recommendation from the FCE was to avoid bending.  Dr. Donohue released Joe to return to his Bobst job without lifting restrictions.  However, after continued complaints of recurrent low back pain, the doctor did initially recommend against working overtime.  When he was informed that Joe's job required occasional overtime, Dr. Donohue stated that he would not restrict overtime.  He essentially reports that he will give Joe the choice of working with pain or finding less demanding employment.  To date, Joe has chosen to work with the pain.

Joe stated that he limits his overtime.  Joe’s supervisor is allowing Joe to have a coworker perform the overtime work in his place as an accommodation for his disability.  However, Joe is losing the overtime pay.

Although he imposes no formal activity restrictions, Dr. Donohue has opined that Joe suffers from a 5 percent permanent partial impairment to the whole body from his injury.  Joe had a prior back ailment in 1989 from lifting cardboard at Smurfit.  This was viewed by the treating orthopedic surgeon as a soft tissue injury only and Joe soon thereafter fully recovered.

Joe is 43 years of age, married.  He has only a 7th or 8th grade education and no GED.  He states that he has difficulty reading.  Defendant points out that he is able to read orders in his job.  However, Joe explains that his assistant helps in reading these orders.  I believe that there is little question that Joe would have difficulty finding replacement employment should he leave Smurfit due to his history of back injuries.  Most of his past employment has been in occupations requiring heavy labor such as garbage truck driver or packinghouse work.  However, he is a licensed fork lift truck driver.  Joe claims that he would not be able to return to most of his jobs at Smurfit with his back condition but admits he still could drive a fork lift.

Joe today remains in his job without loss of pay other than overtime.  He is secure as long as he can tolerate the pain as he enjoys high seniority in the plant.

From examination of all of the factors of industrial disability, it is found that the work injury of February 17, 2000, was a cause of a 10 percent loss of earning capacity.  

CONCLUSIONS OF LAW

Left Eye Injury

I.  Claimant has the burden of proving by a preponderance of the evidence that claimant received an injury arising out of and in the course of employment.  The words "out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time and place and circumstances of the injury.  See generally, Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 1979); Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 (1955).  An employer takes an employee subject to any active or dormant health impairments.  A work connected injury that more than slightly aggravates the condition is considered to be a personal injury.  Ziegler v. United States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961) and cases cited therein.

In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that he suffered an injury to his eye on January 28, 2000, arising out of and in the course of employment with Smurfit.

II.  Pursuant to Iowa Code section 85.27, claimant is entitled to payment of reasonable medical expenses incurred for treatment of a work injury.  Given the parties stipulations in the hearing report and my finding of the work injury, claimant is entitled to the medical benefits sought.

Back Injury

Generally, a claim of permanent disability invokes an initial determination of whether the work injury was a cause of permanent physical impairment or permanent limitation in work activity.  However, in some instances, such as a job transfer caused by a work injury, permanent disability benefits can be awarded without a showing of a causal connection to a physical change of condition.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).  

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

Furthermore, if the available expert testimony is insufficient alone to support a finding of causal connection, such testimony may be coupled with non-expert testimony to show causation and be sufficient to sustain an award.  Giere v. Aase Haugen Homes, Inc., 259 Iowa 1065, 146 N.W.2d 911, 915 (1966).  Such evidence does not, however, compel an award as a matter of law.  Anderson, 217 N.W.2d 531, 536.  To establish compensability, the injury need only be a significant factor, not be the only factor causing the claimed disability.  Blacksmith, 290 N.W.2d 348, 354.  In the case of a preexisting condition, an employee is not entitled to recover for the results of a preexisting injury or disease but can recover for an aggravation thereof which resulted in the disability found to exist.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963).

The extent of claimant’s entitlement to permanent disability benefits is determined by one of two methods.  If it is found that the permanent physical impairment or loss of use is limited to a body member specifically listed in schedules set forth in one of the subsections of Iowa Code section 85.34(2), the disability is considered a scheduled member disability.  "Loss of use" of a member is equivalent to "loss" of the member.  Moses v. National Union C.M. Co., 194 Iowa 819, 184 N.W. 746 (1921).  A scheduled disability is evaluated solely by the functional method and the compensation payable is limited to the number of weeks set forth in the appropriate subdivision of Code section 85.34(2).  Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Pursuant to Iowa Code section 85.34(2)(u), the commissioner may equitably prorate compensation payable in those cases where the functional loss is less than 100 percent.  Blizek v. Eagle Signal Co., 164 N.W.2d 84 (Iowa 1969).

On the other hand, if it is found that work injury was a cause of permanent physical impairment or loss of use involving a body member not listed in the Code section, the disability is considered an unscheduled disability to the body as a whole and compensated under Code subsection 85.34(2)(u).  The industrial method is used to evaluate an unscheduled disability.  Martin v. Skelly Oil Co., 252 Iowa 128, 133 106 N.W.2d 95, 98 (1960); Graves v.  Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Simbro v. Delong's Sportswear 332 N.W.2d 886, 997 (1983).  Unlike scheduled member disabilities, the extent of unscheduled or industrial disability is determined by assessing the loss of earning capacity resulting from the work injury.  Diederich v. Tri-City R. Co., 219 Iowa 587, 593, 258 N.W. 899 (1935).  A physical impairment or restriction on work activity may or may not result in a loss of earning capacity.

The parties agreed in this case that the work injury is a cause of permanent impairment to the body as a whole, a nonscheduled loss of use.  Consequently, this agency must measure claimant’s loss of earning capacity as a result of this impairment.  The extent of any loss of earning capacity is determined by examining several factors such as the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of healing period; the work experience of the employee prior to the injury, after the injury, and potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 616 (Iowa 1995); Peterson v. Truck Haven Cafe, Inc., Vol. 1, No. 3 State of Iowa Industrial Comm’r Decisions 654, 658 (App. February 28, 1985).  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Id. 
A showing that claimant had no loss of his job or actual earnings does not preclude a find of industrial disability.  Loss of access to the labor market is often of paramount importance in determining loss of earning capacity, although income from continued employment should not be overlooked in assessing overall disability.  Ellingson v. Fleetguard, Inc.  599 N.W.2d 440 (Iowa 1999); Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); Collier v. Sioux City Comm. Sch. Dist., File No. 953453 (App. February 25, 1994); Michael v. Harrison County, Thirty-fourth Biennial Rep. of the Industrial Comm’r, 218, 220 (App. January 30, 1979).

Although claimant is closer to a normal retirement age than younger workers, proximity to retirement cannot be considered in assessing the extent of industrial disability.  Second Injury Fund v. Nelson, 544 N.W.2d 258 (Iowa 1995).  However, this agency does consider voluntary retirement or withdrawal from the work force unrelated to the injury.  Copeland v. Boones Book and Bible Store, File No. 1059319 (App. November 6, 1997).  Loss of earning capacity due to voluntary choice or lack of motivation is not compensable.  Id.
Assessments of industrial disability involve a viewing of loss of earning capacity in terms of the injured workers’ present ability to earn in the competitive labor market without regard to any accommodation furnished by one’s present employer.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143, 158 (Iowa 1996); Thilges , 528 N.W.2d 614, 617.  Ending a prior accommodation is not a change of condition warranting a review-reopening of a past settlement or award.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).  However, an employer’s special accommodation for an injured worker can be factored into an award determination to the limited extent the work in the newly created job discloses that the worker has a discerned earning capacity.  To qualify as discernible, employers must show that the new job is not just “make work” but is also available to the injured worker in the competitive market.  Murillo v. Blackhawk Foundry, 571 N.W.2d 16 (Iowa 1997)

In the case sub judice, I found that claimant suffered a 10 percent loss of his earning capacity as a result of the work injury.  Such a finding entitles claimant to 50 weeks of permanent partial disability benefits as a matter of law under Iowa Code section 85.34(2)(u) which is 10 percent of 500 weeks, the maximum allowable number of weeks for an injury to the body as a whole in that subsection. 

A good deal of this claim is based upon ongoing pain suffered by claimant in his current job.  To date he has chosen to remain in that job.  Worker’s compensation statutes cannot compensate for pain and suffering.  Statute benefits can only be awarded on the basis of an assessment of disability and in this case a loss of earning capacity.  However, it must be pointed out that this decision is based upon his current employment.  Should that change in the next three years, this agency is available to review and reopen of this award.  

ORDER

File No. 1275396 (Date of Injury January 28, 2000):

1.  Defendant shall pay the medical expenses listed in the hearing report.

2.  Defendant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

3.  Defendant shall file activity reports on the payment of this award as requested by this agency pursuant to administrative rule 876 IAC 3.1.

File No. 1254817 (Date of Injury February 17, 2000):

1.  Defendant shall pay to claimant 50 weeks of permanent partial disability benefits at a rate of three hundred fifty eight and 90/100 dollars ($358.90) per week from October 24, 2000.

2.  Defendant shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

3.  Defendant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

4.  Defendant shall file activity reports on the payment of this award as requested by this agency pursuant to administrative rule 876 IAC 3.1.

Signed and filed this ___________ day of April, 2001.

   ________________________







 LARRY P. WALSHIRE







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER 
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