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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :



  :

Arjay John Paulson Estate,
  :



  :


Claimant,
  :



  :

vs.

  :



  :             File No. 5012615

Daniel Jellings and Darwin
  :

JELLINGS d/b/a Jellings Bros.
  :

Trucking,
  :         
A P P E A L



  :


Employer,
  :                D E C I S I O N



  :

and

  :



  :

Lincoln General Insurance,
  :



  :


Insurance Carrier,
  :     Headnote Nos.:  2900; 2901

Defendants.
  :

______________________________________________________________________

This is an appeal by claimant, Arjay John Paulson Estate, from an order dismissing this claim for failure to comply with a discovery order on June 13, 2005.   

The record consisting of the agency file has been reviewed de novo on appeal.



         ISSUE ON APPEAL

Whether it was appropriate to enter an order of dismissal of this case pursuant to our administrative rule 876 IAC 4.36 as a sanction for failing to comply with an order of this agency compelling discovery responses.
FINDINGS OF FACT

The agency file reflects the following:

This is a claim arising out of a death that occurred on September 22, 2002.  The original notice and petition in this case was filed on August 12, 2004.  An answer was not filed until November 5, 2004.  On April 11, 2005, defendants filed a motion to compel answers to interrogatories and the production of documents.  On May 2, 2005, a deputy commissioner, after noting the absence of a resistance by claimant, ordered claimant to respond to the discovery requests within 14 days.  On May 18, 2005, claimant filed a motion to extend time for responses to discovery in part on grounds that the administrator of the estate had moved her residence and claimant’s counsel was experiencing difficulty in contacting her.  Proof of service affixed to this motion shows service was made upon opposing counsel on May 16, 2005.  On June 13, 2005, the deputy commissioner denied the motion for extension of time on the ground that the time for filing such a motion had expired.  Also, on June 13, 2005, this deputy granted a motion for sanctions and dismissal filed by defendants on May 23, 2005.  As a result of granting defendants’ motion, the deputy entered an order dismissing this claim without prejudice.  On June 30, 2005, the deputy denied a motion to rescind the dismissal.

In granting the dismissal sanction, the deputy based his decision on the fact that claimant had not resisted the motion to compel and did not file a request for extension until after the time period set for compliance had expired.  The deputy also noted that claimant admitted in the resistance to the motion for sanctions filed on June 6, 2005 that answers to interrogatories still had not been served upon defendants.





CONCLUSIONS OF LAW

Administrative rule 876 IAC 4.35 states in part as follows:

The rules of civil procedure shall govern the contested case proceedings before the workers’ compensation commissioner unless the provisions are in conflict with these rules and Iowa Code chapters 85, 85A, 85B, 86, 87 and 17A, or obviously inapplicable to the workers’ compensation commissioner.

Iowa Rule of Civil Procedure 1.443(1) provides in part that when an act is required to be done within a specified time, the court for cause shown may at any time in its discretion order the period enlarged if the request is made before the expiration of the period originally prescribed.  Iowa Rules of Civil Procedure 1.442(4) provides in part that whenever these rules require a filing within a certain time, the time requirement shall be tolled when service is made, providing the actual filing is done within a reasonable time thereafter.  There are no administrative rules of the workers’ compensation commissioner that conflict within any of these rules of civil procedure.

Consequently, the motion to extend the time to comply with discovery requests was timely submitted.  In reviewing the motion, I conclude that the motion should have been granted as the delay in discovery would not be substantial.  Consequently, the dismissal of this claim was not appropriate.

Defendants in their motions and in this appeal contend that claimant’s delay in completing discovery responses was prejudicial.  However, the nature of such prejudice was never delineated within the record.

ORDER

The motion requesting an extension of time to provide discovery responses is now granted.  The motion granting the sanction of dismissal is reversed.  This matter is set back to the deputy level for hearing assignment.
Claimant is ordered to fully comply with all pending discovery requests within 30 days from the date of this order.

Signed and filed this 9th day of May, 2006.

           ________________________






       CHRISTOPHER J. GODFREY
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