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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

STEVEN NEAL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5031975
WAL-MART STORES,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

AMERICAN HOME ASSURANCE,
  :



  :    Head Note Nos.:  4100; 1804; 1803; 2701

Insurance Carrier,
  :


Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Steven Neal, claimant, filed a petition in arbitration seeking workers’  compensation benefits from Wal-Mart Stores, employer, and its insurer, American Home Assurance, both as defendants, as a result of an alleged injury he sustained on January 21, 2010, that allegedly arose out of and in the course of his employment.  This case was heard in Cedar Rapids, Iowa, on April 19, 2011.  The record was left open for the taking of the deposition of Dr. Mendoza.  The agency received the deposition on June 1, 2011.  The case was considered fully submitted as of June 1, 2011.
The evidence in this case consists of the testimony of claimant, Steven Neal, his girlfriend, Amber Eichorn; Heidi Butler, a former co worker; Courtney Peterson, assistant manager of defendant employer; Jay Bickford, shift manager of defendant employer; Christine Little, assistant manager of defendant employer; and Chad Henderson, manager of defendant employer.  The evidence also includes claimant’s exhibits 1 through 22, 27 and 28, and defendants’ exhibits A and the deposition of Dr. Mendoza.
ISSUES:

1. What is the nature and extent of claimant’s industrial disability;

2. Whether claimant is entitled to temporary total disability benefits, temporary partial disability benefits or healing period benefits from May 8, 2010 through May 16, 2010; 

3. Whether the claimant has an odd‑lot injury. 

4. Whether claimant’s medical expenses are causally connected to the work injury;

5. Whether claimant is entitled to an independent medical examination under Iowa Code section 85.39;

6. Whether claimant is entitled to alternate care under Iowa Code section 85.27.

STIPULATIONS:

The parties stipulate claimant was injured on January 21, 2010 and such injury arose out of and in the course of his employment.  The alleged injury was the cause of a temporary disability during a period of recovery and that was the cause of some permanent disability.  The commencement date for permanent partial disability benefits is August 21, 2010.

It is further stipulated that the claimant’s gross earnings were $403.00 per week, that he was single and entitled to one exemption.  The parties believe the weekly rate to be $265.89. Claimant was paid 26 weeks of compensation at the rate of $265.89 prior to hearing.

FINDINGS OF FACT:

Claimant, Steven Neal, was 50 years of age at the time of hearing.  His educational background includes high school diploma.  Claimant worked a number of positions in the past including maintenance, factory line work, janitorial work, detailing cars, and most recently as an employee of Wal-mart.  He started as a people greeter in November 2007 and was promoted to cart pusher and then to a sales associate in lawn and garden department.

On January 21, 2010, claimant slipped and fell on the ice at work.  This was reported to his supervisors.  On January 25, 2010, claimant was seen at the University of Iowa Health Works by Tracie L. Abbott, nurse practitioner.  (Exhibit 1, page 1)

Upon examination, the claimant was able to squat and recover with minimal increased discomfort and able to lay supine to prone on the exam table without significant increased pain.  The range of motion on the left hip and left knee was full. There was tenderness to the touch on the posterior side and to a lesser degree generalized throughout the calf.  (Ex. 1, p. 1)  Naproxen and Flexeril were prescribed with physical therapy.  (Ex. 1, p. 2)  Claimant was placed on modified duty where he was to perform primarily sit down work.

Claimant continued to have problems with his left leg and on March 15, 2010, claimant was seen by Henri A. Cuddihy, M.D.  (Ex. 1, p. 9)  Dr. Cuddihy was concerned because of claimant’s long-standing pain complaints and increased symptomology, claimant may be suffering from some type of low back or left gluteal injury which was masquerading as a left lower extremity injury.  (Ex. 1, p. 9) Dr. Cuddihy referred claimant for an orthopedic consult.

Sergio Mendoza, M.D., saw claimant on April 19, 2010.  (Ex. 3, p. 1)  Upon examination claimant had a positive straight leg test on the left and the MRI which was conducted on March 18, 2010, showed a posterolateral disc herniation at L5–S1. (Ex. 2, p. 1)  Dr. Mendoza’s notes indicate that claimant had an MRI on July 13, 2009 with a similar finding.  Claimant had suffered similar back pain in 2009 and that those symptoms subsided after conservative treatment.  The January 21, 2010 injury, according to claimant, was a reaggravation of the July 13, 2009 injury.  Dr. Mendoza suggested claimant undergo a steroid injection and kept him on a 10‑pound lifting restriction.  (Ex. 3, p. 1)

On April 20, 2010, claimant underwent an independent medical examination with Anthony D’Angelo Jr., D.O.  (Ex. 4)  Dr. D’Angelo felt that the claimant’s herniated disk at L5–S1 was directly related to his slip and fall on the ice at work on January 21, 2010.  Dr. D’Angelo believed that if claimant failed epidural floods, surgical treatment for removal of the herniated disc should be offered.  (Ex. 4, p. 1)  Dr. D’Angelo recognized that the fall “probably exacerbated the pre-existing condition.  I still, however, maintain current complaints are related to the work injury or 1/21/10.”  (Ex. 4, p. 2)

Claimant did not feel that the epidural was successful but instead that his symptoms were worsening.  (Ex. 3, p. 2)  Based on the ongoing complaints of the claimant and the imaging results, Dr. Mendoza agreed that a L5–S1 decompression would be appropriate.  (Ex. 3, p. 8)  The surgery took place on June 10, 2010.  (Ex. 3, p. 13) 

On July 7, 2010, claimant returned to Dr. Mendoza and reported, “His pain is completely resolved, including his left-sided radiculopathy and chronic back pain.  The patient has had no complaints today.”  (Ex. 3, p. 14)  Dr. Mendoza suggested claimant continue with physical therapy and he could return to work on July 24, 2010 with a 20‑pound lifting restriction.  (Ex. 3, p. 16)  When claimant continued to do well in the months following the surgery, Dr. Mendoza increased the lifting restrictions from 20 pounds to 30 pounds with a 40‑hour work week.  (Ex. 3, p. 20) 

In September of 2010, claimant returned to Dr. Mendoza with complaints of back pain at the end of a long day, but Dr. Mendoza encouraged him to continue with his core strengthening and cardiovascular conditioning.  (Ex. 3, p. 23) 

In September 17, 2010, claimant returned to see Dr. Mendoza but this time he had complained of left knee pain.  (Ex. 3, p. 24)  Claimant attributed the left knee pain to his original fall but did reference an injury which occurred in 1978.  Dr. Mendoza referred claimant to Dr. Albright for the knee complaints.

On October 4, 2010, Dr. Mendoza determined the claimant was at maximum medical improvement.  Dr. Mendoza imposed a 15‑pound lifting restriction as it related to claimant’s lower back, suggested claimant wear his corset at work as needed, and assessed a 10 percent impairment rating.  (Ex. 3, p. 28)  Dr. Mendoza also instructed claimant to not lift things below the waist due to claimant’s instability of the knee.

During the winter of 2010, claimant complained of and received treatment for knee pain.  The knee pain prevented claimant from participating in a spine rehabilitation program recommended by Dr. Mendoza.  On January 10, 2011, claimant was given an injection.  (Ex. 3, p. 44)  The injection improved claimant’s pain and as of March 16, 2011 he reported that the knee pain, “It is not as much of an issue for him anymore.”  (Ex. 3, p. 50)  As the knee issue has been resolved, Dr. Mendoza made a referral for claimant to be treated through a spine rehabilitation program.  (Ex. 3, p. 48)  No treatment at a spine rehabilitation program has taken place.

The claimant consulted with Jaqueline Stoken, D.O., for an independent medical evaluation on February 14, 2010.  (Ex. 11, p. 1)  Claimant reported to Dr. Stoken he still had complaints of pain in the range of 9 out of 10 in his low back and from the left hip to left knee.  (Ex. 11, p. 13)  Based upon a review of the medical records, an examination of the claimant and a review of claimants answers to the pain questionnaire, Dr. Stoken determined claimant was at maximum medical improvement as of October 5, 2010 and that he suffered a 13 percent impairment of the whole body as a result of the low back pain with lower left extremity radiculopathy.  (Ex. 11, p. 8)  Dr. Stoken indicated “reasonable permanent work restrictions include avoiding repetitive bending, lifting, and twisting.  He should avoid lifting anything on a constant basis, 10 lbs on a frequent basis, or 20 lbs on an occasional basis.”  (Ex. 11, p. 8)  On February 22, 2011, Dr. Stoken wrote another letter indicating that claimant’s restrictions should also include avoiding “prolonged sitting or standing in one place and be allowed to alternately sit or stand as needed.”  (Ex. 18)

At the claimant’s request, Barbara Laughlin, M.A., performed an employability assessment.  (Ex. 12)  Ms. Laughlin looked at claimant’s age, education, past work, transferable skills, work restrictions and ability to engage in the employment for which he was suited in determining claimant’s ability to be employed.  (Ex. 12, p. 1)

According to Ms. Laughlin’s employment analysis claimant primarily worked medium exertional level positions prior to his termination from defendant employer.  (Ex. 12, p. 3-5)  Most of claimant’s positions were unskilled or low level semi-skilled work.  (Ex. 12, p. 7)  
Medium Work – Exerting 20-50 pounds of force occasionally, and/or 10-25 pounds of force frequently, and/or greater than negligible up to 10 pounds of force constantly to move objects.  Physical Demand requirements are in excess of those for Light Work.

(Ex. 12, p. 11)
Relying on the work restrictions set forth by Dr. Stoken that claimant could not do prolonged sitting and/or standing as needed, not just at the job dictates, and that he was limited in lifting no more than 20 pounds on an occasional basis, Ms. Laughlin found claimant to be 90-100 percent unemployable.  (Ex. 11, p. 9) 

On March 11, 2011, claimant was terminated from his employment.  The reason given was insubordination. Claimant had asked for March 5 and 6 off of work.  He first requested time off from Jay Bickford, the shift manager and co-manager of the store.  Mr. Bickford directed claimant to Courtney Peterson, the assistant manager.  Claimant was not given those days off and thus he approached Chad Henderson, manager.  Mr. Henderson gave him March 5 off but not March 6.  Claimant came in on March 6 and was told by Mr. Bickford to enjoy the day off.  It was obvious that the defendant employees felt like claimant had played one manager against another to get the days he wanted off.  It does appear that claimant kept asking different managers until his requests for days off were granted.  Heidi Butler, a former employee of the defendant, testified that every manager interpreted the rules differently.  

After the injury, claimant was put in the position as the people greeter.  He was allowed to sit or stand as needed while greeting people at the door.

Steve would often work in excess of his restrictions because of his desire to assist people.  (Ex. A, p. 9)

Ms. Peterson expressed some frustration with claimant.  While claimant was a hard worker and would follow directions, he did not always observe the rules.  One of the rules claimant regularly disobeyed was not working overtime.  Claimant would not clock out at the scheduled time but would often work a few minutes of overtime here and there, accumulating each week.  This would affect the profitability of the store.  Claimant’s supervisors engaged in verbal coaching and written coaching on the overtime issue.  (Ex. A, p 1-3)

Another rule which claimant did not observe strictly was asking for days off.  Days off were asked three weeks in advance when the schedule came out.  He would frequently ask for days off without regard for the three week rule and nine out of ten times, he was allowed to switch days.

It does not appear that defendant employer enforced the rules strictly against the claimant which likely led claimant to believe that asking different managers until he got the answer he wanted was not inappropriate.

Claimant has applied for other positions but has not been successful in maintaining employment.  He did get hired at McDonalds, but the position was too confusing for him and thus he quit.

CONCLUSIONS OF LAW:

The first issue to be decided is the extent of claimant’s industrial disability.   The claimant has urged the deputy to make a finding of either a permanent total disability either under Iowa Code section 85.34(3) or under the odd-lot doctrine.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W.2d 899 (1935) as follows: "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id., at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.

The primary evidence put forth by the claimant for finding a permanent total disability is that of Ms. Laughlin.  Ms. Laughlin did not separate out what claimant’s loss of employability would be based upon the restrictions set by Dr. Stoken versus the restrictions assessed by Dr. Mendoza. Instead, Ms. Laughlin relied upon the restrictions of Dr. Stoken, which were more strict and allowed less weight to be lifted despite the fact the claimant had been operating under Dr. Mendoza’s restrictions for several months and sometimes violating those restrictions without increased complaints. 

Dr. Stoken assigned a 20‑pound occasional lifting restriction and Dr. Mendoza signed a 30‑pound lifting restriction, not limited in frequency.

It appears according to the physical demands strength rating definitions, the restrictions imposed by Dr. Stoken placed claimant in the light work segment of labor and the restrictions imposed by Dr. Mendoza placed the claimant in a medium work segment of labor.

Neither Dr. Stoken nor Dr. Mendoza explained why they set the lifting restrictions the weight that they did.  It appeared that claimant was working under the 30‑pound weight restriction without difficulty.  The work restrictions of Dr. Mendoza were assessed in the fall of 2010 and claimant had accepted accommodations based upon those work restrictions. Dr. Mendoza’s work restrictions appear reasonable.

Based on Dr. Mendoza’s work restrictions, claimant was capable of obtaining employment in the medium work labor category.  Based upon the employability analysis provided by Ms. Laughlin, most of claimant’s past work positions were in that medium work category.  Therefore claimant has failed to carry his burden that he is permanently totally disabled either under the odd‑lot doctrine or under Iowa Code section 85.34 (3).

Claimant’s back injury does limit the lifting he is able to do.  He worked an accommodated position at defendant employer.  He was not able to do certain tasks because of his work restrictions and he was admonished for attempting to do work outside of his work restrictions.  Thus he does have a reduced access to the labor market.  Based upon claimant’s lack of transferable skills, education, intelligence, age, potential for retraining, and desire to work it is found the claimant has sustained a 70 percent industrial disability.

The next issue is whether the claimant is entitled to temporary disability benefits for the week of May 5-8, 2010.  The defendant asserted claimant had called in and requested time off.  Claimant was ordered off of work on May 17, 2010.  (Ex. 3, p. 5)  Up until that date claimant was working with restrictions.  (Ex. A, p. 10)  Temporary partial disability benefits were paid each week from March 12, 2010 through May 7, 2010 and temporary total disability benefit payments began on May 17, 2010.  (Ex. 28)  There is no evidence to suggest the claimant should not have been paid temporary partial disability benefits from May 5-8, 2010.  There are no work records to indicate claimant was paid a full wage during that week.  Therefore claimant is entitled to temporary partial disability benefits for May 5-8, 2010.

The next issue is whether defendants should be responsible for charges incurred on March 16, 2011 at the University of Iowa Hospitals and Clinics.  According to the medical records in Exhibit 3, pages 49 – 52, claimant consulted with authorized treating physician Dr. Mendoza for follow-up of his low back pain.  During this visit claimant underwent tests to determine what future care claimant needed.  As a result of this visit, Dr. Mendoza referred claimant for a spine rehabilitation program.  (Ex. 3, p. 51).  The medical charges incurred on March 16, 2011 were causally connected to the work-related injury of January 21, 2010.

The next issue is whether claimant is entitled to the referral to the spine rehabilitation program.

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).

When a designated physician refers a patient to another physician, that physician acts as the defendant employer’s agent.  Permission for the referral from defendant is not necessary.  Kittrell v. Allen Memorial Hospital, Thirty-fourth Biennial Report of the Industrial Commissioner, 164 (Arb. November 1, 1979) (aff’d by industrial commissioner).  See also Limoges v. Meier Auto Salvage, I Iowa Industrial Commissioner Reports 207 (1981).

Dr. Mendoza is an authorized treating physician.  Permission from the defendants to refer claimant to his spine rehabilitation program is not necessary.  The law has established that once a treating physician has recommended further care, the recommendation should be followed.

Claimant is entitled to further care in the form of a spine rehabilitation evaluation.
Claimant requests reimbursement of Dr. Stoken’s independent medical examination and the report of Barbara Laughlin. 

Reports are covered in rule 876 IAC 4.33 wherein the claimant can request that costs be taxed by the deputy to a prevailing party.  

Expenses and fees of witnesses or of obtaining doctors’ or practitioners’ reports initially shall be paid to the witnesses, doctors or practitioners by the party on whose behalf the witness is called or by whom the report is requested.

Rule 876 IAC 4.33.

Defendants have not provided any case law to suggest the vocational rehabilitation reports are not appropriate under section 4.33.  Deputy Heitland assessed vocational expert costs under section 4.33 in Muller v. Crous Transportation, File No. 5026809 (December 8, 2010).  Deputy Heitland wrote:

If the rule was limited to reimbursing the costs of reports of only medical professionals, it would clearly so state.  Doctors are specifically mentioned in the rule, but the term practitioner, a more encompassing term that clearly means reports from persons other than doctors, is then added.  A vocational expert is found to be contemplated by the term practitioner and the costs of Mr. Marchisio’s vocational report will be taxed as a cost to defendants.  See Caven v. John Deere Dubuque Works, File Nos. 5023051, 5023052 (App. July 21, 2009); and Smith v. Monsanto, File No. 1254092, (App. October 21, 2009).

Therefore it is appropriate for the vocational report to be assessed as a cost as well as the cost of obtaining the report of Dr. Stoken.  

ORDER
THEREFORE IT IS ORDERED:

Claimant’s request for alternate medical care is granted.

Claimant’s requested costs shall be taxed to the defendants including the costs incurred for the vocational expert and independent medical examination under rule 876 IAC 4.33.
That defendants shall pay claimant temporary partial disability benefits from May 8, 2010, through May 16, 2010.
That defendants shall pay claimant three hundred fifty (350) weeks of permanent partial disability benefits at the rate of two hundred sixty-five and 89/100 dollars ($265.89) per week commencing August 21, 2010.

That defendants shall pay interest on unpaid weekly benefits awarded above as set forth in Iowa Code section 85.35.

That defendants shall file subsequent reports of injury as required by this agency under rule 876 IAC 3.1(2).

Signed and filed this __12th __ day of July, 2011.

   ________________________






 JENNIFER S. GERRISH-LAMPE
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