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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JENNIFER FAYE CAIN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5042589
STAY IN HOME CARE, LLC,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL GROUP,
  :



  :      Head Note Nos.:  1402.30; 1801; 1801.1;

Insurance Carrier,
  :

                1802; 1803; 2701

Defendants.
  : 

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Jennifer Faye Cain, filed a petition in arbitration seeking workers’ compensation benefits from Stay In Home Care, LLC, (SIHC), employer and Liberty Mutual Group, insurer, both as defendants.  This case was heard in Des Moines, Iowa, on May 23, 2014. 
At hearing, claimant made an oral motion that the date of injury be changed from July 23, 2012 to July 22, 2012.  That motion was granted.  

Defendants objected to claimant’s exhibits 9 through 14.  Defendants contend exhibits 9 through 14, which are correspondence between counsel, are irrelevant, and are prejudicial as they allegedly contain communication regarding settlement.  A review of exhibits 9 through 14 indicate the bulk of the correspondence concern request for claimant’s medical care.  The hearing report indicates that alternate medical care is an issue in dispute in this case.  For this reason, it is found that exhibits 9 through 14 are relevant, and the objections to exhibits 9 through 14 are overruled. 

The record in this case consists of joint exhibits 1 through 3, claimant’s exhibits 1 through 15, defendants’ exhibits A through H, and the testimony of claimant, Allie McCarty, and Elaine Schoening. 

ISSUES

1. Whether claimant sustained an injury on July 22, 2012 that arose out of and in the course of employment. 
2. The extent of claimant’s entitlement to temporary benefits.

3. The extent of claimant’s entitlement to permanent partial disability benefits. 

4. Whether claimant is entitled to alternate medical care. 

FINDINGS OF FACT

Claimant was an employee with SIHC as a care giver.  SIHC is a company that provides services to clients allowing them to stay in their home.  Claimant testified that most of the clients with SIHC have physical or mental health issues where they are not able to care for themselves.  Claimant said as a caregiver with SIHC she helped with activities of daily living (ADL), cooking, cleaning and other care activities.  
Claimant testified the job required lifting, pushing and bending. 

Claimant said her supervisors were Allie McCarty and Elaine Schoening, R.N.  Claimant testified she had good relations with Ms. McCarty and Ms. Schoening until she was interviewed for an OSHA investigation concerning SIHC.  She said that after her interview with an OSHA investigator she felt that her relations with the company were poor.  

Ms. McCarty testified she owns SIHC.  She said the company provides in-home and ADL services for clients.  She said the company deals with between 30 to 40 families.  

Claimant said she was assisting a client on July 22, 2012 at a residence and was giving the client a beverage to drink.  Claimant said the client grabbed her arm, twisted her arm, and held it for several minutes before eventually letting go.  

An incident report identified a date of injury of July 22, 2012 concerning an injury occurring when a client twisted claimant’s arm.  Notes indicate that claimant was eventually reached by SIHC staff on July 23, 2012.  At that time, claimant indicated her arm was in pain.  Notes indicate claimant told SIHC staff she received medical treatment on July 23, 2012 and was told she had no work restrictions.  (Exhibit 6)
On July 23, 2012, claimant was evaluated by Kenneth Hunziker, M.D., for a left arm injury.  Claimant was assessed as having a left elbow injury.  She was treated with medication and told to ice the arm.  Claimant was not given any work restrictions.  (Joint Exhibit 1, pages 1-4)  

According to notes kept by Nurse Schoening, claimant had a meeting with Ms. McCarty and Ms. Schoening on or about July 24, 2012.  Claimant indicated she could not return to work.  Claimant was taken off work and paid for the rest of the week.  (Ex. 7)  

Claimant testified she met with Ms. McCarty on July 24, 2012.  She told Ms. McCarty she was not able to return to work.  Claimant said she was paid for the rest of that week.  
Ms. McCarty testified she met with claimant on July 24, 2012 and at that time asked claimant if she could return to work.  Claimant told Ms. McCarty that she could not.  Claimant was paid the remainder of the week during the time she was scheduled from July 22, 2012 through July 27, 2012.  Ms. McCarty told claimant she would rework the schedule to accommodate claimant’s restrictions.  She testified claimant’s temporary restrictions could have been accommodated.  She said SIHC had a client within claimant’s restrictions.  Ms. McCarty said she was in the process of redoing the schedule so that claimant could work with a client within her temporary restrictions. 
On July 30, 2012, claimant was again evaluated by Dr. Hunziker for continued left elbow pain.  Claimant was 90 percent improved.  Claimant had normal range of motion in the left elbow.  She was assessed as having a left elbow sprain.  She was restricted to no lifting with left arm over 10 pounds and no forceful pushing or pulling with the left arm.  Claimant was referred to occupational therapy.  (Jt. Ex. 1, pp. 5-8) 

Records indicate claimant did not obtain physical therapy as she was beginning a new job with Cadre Teleservices.  (Jt. Ex. 2, p. 1)  Claimant testified she attempted to reschedule occupational therapy but was unsuccessful.  

Ms. McCarty testified that claimant never contacted SIHC to attempt to reschedule physical therapy appointments.  

Ms. Schoening testified claimant missed her first physical therapy appointment.  She testified claimant was rescheduled for physical therapy on July 31, 2012.  She said claimant missed that physical therapy session.  She said she rescheduled the appointment and left a message on claimant’s cell phone regarding the resetting of the physical therapy appointment.  She said claimant did not get to that appointment.  She said claimant was also scheduled for physical therapy on August 8, 2012 and also missed that appointment.  

After the July 30, 2012 doctor’s appointment with Dr. Hunziker, Ms. Schoening noted she and Ms. McCarty discussed claimant’s temporary restrictions and believed claimant could be put in a residence that would work within claimant’s work restrictions.  (Ex. 7) 

Claimant testified she did not believe she could work on light duty jobs.  She was concerned that if a resident fell, she would not be able to help the resident up. 

In a July 30, 2012 e-mail, sent at approximately 5:00 p.m., claimant gave her resignation to SIHC.  Claimant was resigning, in large part, because of write ups she had received, and because of alleged unfair treatment.  Claimant also resigned because she believed she could not continue to work as a care giver within her restrictions.  (Ex.8, p. 1)

In an August 28, 2012 note SIHC paid claimant for her July 30, 2012 doctor visit.  Claimant was asked to turn in her time for work from July 29, 2012 through August 11, 2012.  Claimant did not respond to these requests.  As a result, SIHC sent claimant a check for the hours that she was scheduled to work during that period.  (Ex. D, p. 5) 
From July 2012 through December 2012, claimant worked for Cadre Teleservices.  Claimant testified she was unsure when in July 2012 she began with Cadre.  (Ex. 15, p. 3)

Claimant testified in April 2013 she got a temporary job helping to remodel a Wal‑Mart. 

On May 20, 2013, claimant was evaluated by Phillip Deffer, M.D.  Claimant was assessed as having a left elbow injury with loss of range of motion.  Claimant was recommended to have nerve conduction studies and physical therapy.  Claimant was given a 5 pound weight restriction on the left.  (Jt. Ex. 2, p. 1) 

On June 17, 2013, claimant had nerve conduction studies which were normal.  (Ex. 3)  

Claimant returned to Dr. Deffer on July 8, 2013.  Claimant said physical therapy was of little benefits.  An MRI of the left elbow was recommended.  Claimant continued to have work restrictions and no lifting over 5 pounds on the left.  (Jt. Ex. 2, p. 13) 

Claimant had an MRI of the left elbow on July 17, 2013 which showed no abnormalities.  (Jt. Ex. 2, pp. 15-16) 

Claimant returned to Dr. Deffer on August 12, 2013.  Claimant was found to be at maximum medical improvement (MMI).  She was found to have a 3 percent permanent impairment to the left upper extremity.  Claimant had no permanent restrictions.  (Jt. Ex. 2, p. 17) 

In an October 29, 2013 report, Jason Mickels, M.D., gave his opinions of claimant’s condition following an independent medical evaluation (IME).  Claimant indicated she cannot extend her elbow without pain.  Claimant indicated she quit her job at SIHC as her employer was unable to accommodate her restrictions.  Claimant was assessed as having stiffness in the left elbow and some paresthesia of the left hand.  (Ex. 4)  
Dr. Mickels opined claimant’s current conditions related to her July 22, 2012 injury.  He agreed claimant had no permanent restrictions.  He agreed with Dr. Deffer’s rating.  He did not find claimant at MMI.  He recommend claimant have further physical therapy.  (Ex. 4) 

Claimant testified that in March 2014 she began to work for Ecumen.  Claimant worked as a resident assistant and earns $11.15 per hour.  Claimant said she handed out medications on this job.  (Ex. 15, p. 5)  Claimant testified the job does not require she lift or move clients. 

Claimant testified she still has difficulties with her arm.  She says she cannot fully extend her left arm and has difficulty with range of motion.  She said given her limitations, she does not believe she could return to work at SIHC.  

Claimant testified she wants to have physical therapy recommended for her by Dr. Mickels.  

CONCLUSIONS OF LAW

The first issue to be determined is if claimant sustained an injury that arose out of and in the course of employment.  
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant credibly testified she injured her left elbow on July 22, 2012 when a client twisted her arm.  An accident report and medical records all support claimant’s contentions that she sustained an injury to her arm on July 22, 2012 while employed with SIHC.  Given this record, claimant has carried her burden of proof that she sustained an injury to her elbow on July 22, 2012 that arose out of and in the course of employment.  

The next issue to be determined is if claimant sustained a temporary disability.  More precisely, claimant contends she is due temporary partial disability benefits from August 1, 2012 through December 31, 2012.  Claimant also contends she is due a running award of temporary benefits beginning from January 1, 2013.  It is unclear from the hearing report if the requests, for the period beginning on January 1, 2013, covers only temporary partial disability, healing period benefits, or both.  Given this, claimant’s entitlement to temporary partial disability or healing period benefits will both be discussed in this decision.  

An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee's disability.  Temporary partial benefits are not payable upon termination of temporary disability, healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of the injury.  Section 85.33(2).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

When an injured worker has been unable to work during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker is disabled by the injury.  Those benefits are payable until the employee has returned to work, or is medically capable of returning to work substantially similar to the work performed at the time of injury.  Section 85.33(1). 

For a claimant to be disqualified from healing period benefits the employer must prove that he or she refused to perform suitable work offered by the employer. The correct test is (1) whether the employee was offered suitable work, (2) which the employee refused. If so, benefits cannot be awarded, as provided in section 85.33(3). Schutjer v. Algona Manor Care Center, 780 N.W.2d 549, 559 (Iowa 2010).  

Although it is not articulated in the Schutjier case, I believe the analysis used in this case applies to both temporary partial disability benefits and healing period benefits.  The testimony of Ms. McCarty and Ms. Schoening is that claimant was offered work with a client that was within her work restrictions.  Claimant did not even attempt to perform the accommodated work.  Instead, shortly after her meeting with Dr. Hunziker, she tendered her resignation with SIHC.  (Jt. Ex. 1, pp. 5-7; Ex. 8)  According to Exhibit 8, the claimant’s resignation from SIHC had little to do with restrictions, and was largely due to her perception of mistreatment from staff at SIHC.  (Ex. 8) 
Claimant was offered suitable work.  She refused it.  For this reason, claimant is not due temporary partial disability benefits from the period of August 1, 2012 through December 31, 2012.  

Regarding the period from January 1, 2013 to present, claimant is also not due temporary partial disability benefits, temporary total disability benefits, or healing period benefits under the same analysis applying the Schutjier case.  In addition, if claimant is seeking temporary partial disability benefits from March 11, 2014 to the present, given her employment with Ecumen, (See Ex. 15, p. 5), claimant has failed to give sufficient detail regarding her average weekly wages with Ecumen.  As claimant has failed to give sufficient detail to compute temporary partial disability benefits from March 11, 2014 to the present, claimant has also failed to carry her burden of proof she is due temporary partial disability benefits for this period of time. 

The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits. 

Under the Iowa Workers' Compensation Act, permanent partial disability is compensated either for a loss or loss of use of a scheduled member under Iowa Code section 85.34(2)(a)-(t) or for loss of earning capacity under section 85.34(2)(u).  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part.”  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994). 

Dr. Deffer found claimant had a 3 percent permanent impairment and no permanent restrictions.  (Jt. Ex. 2, p. 17)  Dr. Mickels did not disagree with the rating and also found claimant had no permanent restrictions.  (Ex. 4, p. 5)  Dr. Mickels does opine claimant was not at MMI.  However, both Dr. Deffer and Dr. Mickels found claimant has a permanent impairment.  Claimant has returned to work.  As such, it is found claimant is entitled to permanent partial disability benefits.  

As noted above, both Dr. Deffer and Dr. Mickels opine claimant has a 3 percent permanent impairment to the upper extremity.  For this reason, it is found claimant is due permanent partial disability benefits based on that 3 percent rating.  Claimant is due 7.5 weeks of permanent partial disability benefits (250 weeks times 3 percent).  

The final issue to be determined is if claimant is entitled to alternate medical care. 

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).

Claimant credibly testified she still lacks full range of motion.  Both Dr. Deffer and Dr. Mickels opined claimant does not have full range of motion in her elbow.  Dr. Mickels opines claimant is a good candidate for rehabilitation.  He opines that physical therapy or rehabilitation may help claimant return to her prior level of employment.  Claimant has requested she be allowed to have further physical therapy to help her with her elbow.  Given this record, claimant has carried her burden of proof that she is entitled to the requested alternate medical care.  
ORDER


THEREFORE IT IS ORDERED:

That defendants shall pay claimant seven point five (7.5) weeks of permanent partial disability benefits commencing on August 13, 2013 at the rate of two hundred seventy and 46/100 dollars ($270.46) per week. 


That defendants shall pay accrued benefits in a lump sum. 


That defendants shall pay interest on unpaid weekly benefits as ordered above and as set forth in Iowa Code section 85.30. 


That defendants are due a credit for benefits previously paid. 


That defendants shall provide claimant with physical therapy as detailed in Dr. Mickels IME report. 


That defendants shall file subsequent reports of injury as required under rule 876 IAC 3.1(2). 


That defendants shall pay the costs of this matter. 

Signed and filed this ___11th ____ day of August, 2014.


Copies To:

Mary C. Hamilton

Attorney at Law 

PO Box 188

Storm Lake,  IA  50588
mary@hamiltonlawfirm.com
Amanda M. Phillips

Attorney at Law

1299 Farnam St., Ste. 260

Omaha, NE 68102

amanda.phillips@libertymutual.com
JFC/kjw
 JAMES F. CHRISTENSON�             DEPUTY WORKERS’�   COMPENSATION COMMISSIONER








8 IF  = 10 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


