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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

SANDY K. AXON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File Nos. 1151007

OFFICEMAX, INC.,
  :                                      1168853



  :                                      1168854


Employer,
  :



  :                    A R B I T R A T I O N 

and

  :



  :                         D E C I S I O N

TRAVELERS INSURANCE CO.,               :

                                                                   :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This is a consolidated contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Sandy Axon, sustained stipulated work injuries in the employ of defendant Officemax, Inc. on May 1, 1996 (agency file no. 1168853), June 1, 1996 (1168854) and August 12, 1996 (1151007), and now seeks further benefits under the Iowa Workers’ Compensation Act from Officemax and its insurance carrier, Traveler’s Insurance Co.


The case was heard and fully submitted in Waterloo, Iowa, on October 27, 1999.  The record consists of joint exhibits 1-20 and the testimony of Axon and her husband, Kevin Axon.

ISSUES

FILE NO. 1168853 (MAY 5, 1996)

STIPULATIONS:

1. Axon sustained injury arising out of and in the course of employment.

2. The injury caused temporary disability.

3. Permanent disability, if any, should be compensated by the industrial method as loss of earning capacity.

4. The correct rate of weekly compensation is $180.32.

5. The cost of disputed medical treatment is fair and reasonable, and, if called, providers would testify in the absence of contrary proof that treatment was reasonable and necessary.

6. Defendants have paid $1803.20 in permanency benefits.

ISSUES FOR RESOLUTION:

1. Whether Axon is entitled to additional healing period benefits from March 7, 1997 to February 12, 1999 (less 5 weeks that she worked temporarily as a receptionist for another employer).

2. Whether the injury caused permanent disability.

3. Extent and commencement date of permanent disability.

4. Entitlement to medical benefits, including:

A. Whether treatment was reasonable and necessary.

B. Whether treatment was causally related to the injury.

C. Whether treatment was authorized.

FILE NO. 1168854  (JUNE 1, 1996)


All stipulations and disputed issues are the same as above, except that they relate to an injury date of June 1, 1996.

FILE NO. 1151007 (AUGUST 12, 1996)


All stipulations and disputed issues are the same as above, except that they relate to an injury date of August 12, 1996, and it is further stipulated that this injury caused permanent disability.

FINDINGS OF FACT


Shirley Axon, age 39 at hearing, graduated from a non-accredited high school and obtained a GED certificate in 1984.  She has no other formal education other than on the job training in a number of semi-skilled positions.  Her work history includes experience as a cashier, store clerk, bookkeeper, file clerk, production worker, truck driver (unlicensed self-employment with her husband) and nurse aid.  That history is also characterized by frequent job changes.  Axon worked for Officemax, a retail office supply business, from January 1996 – March 1997 as cashier, stock worker and floor supervisor.


May 1, 1996 was a busy day with much moving and shelving of merchandise.  According to Axon, she became sore and tired as the day went on, but did not seek medical treatment and missed no work.  June 1 was a similarly busy day; Axon says her arms and shoulders became numb and developed a burning.  No medical treatment was required and no time was lost.  Symptoms, however, had not completely resolved by August 12.


These events were not the first time Axon had experienced similar symptoms.  In 1988 she sustained a work injury with another employer that resulted in neck and upper back pain with numbness and tingling in the upper extremities.  The diagnosis: myofascial pain syndrome, probably secondary to overuse syndrome.  The condition was so serious that Axon was off work for approximately one and one-half years.  She was paid disability benefits of 5% of the body as a whole, and treating orthopedic surgeon Arnold E. Delbridge (no surgery was actually performed) recommended permanent activity restrictions against repetitive motion and repetitive reaching.  However, Axon was able thereafter to return to work, and continued on a full time basis in various jobs until 1996.


On August 12, 1996, Axon was injured when three shelves and stacks of legal pads collapsed on her while she was crouched in a bent, twisted position. She was struck on the neck with a shelf unit, and otherwise on the back and elsewhere.  Axon initially sought chiropractic treatment with complaints of headache, low back pain radiating to both knees and upper extremity pain.  She was referred next to Roswell M Johnston, D.O., who continued to treat until February 1997 on an impression of cervical, thoracic and lumbar strain.  Treatment included physical therapy and cortisone injections.  After Axon’s last visit, February 13, 1997, Dr. Johnston wrote the following chart note:

PLAN:  She is getting in to counseling for her depression and feels like this is helping her as well. . . . We are now six months since her injury.  She does feel like she is sleeping better.  She is feeling better in the mornings.  On trying to examine we have gone backwards again.  She is kind of theatrical with her response.  I have barely touched her and she has jumped off the chair.  I feel she has reached maximum medical improvement.  I certainly don’t feel we are making any dramatic improvement. . . . I don’t think [physical therapy] is making us any significant headway.


On October 23, 1997, Dr. Johnston wrote that Axon’s complaints of pain were “not consistent with the degree of trauma that she experienced.”  Dr. Johnston declined to offer any opinion “with regard to consideration of disability.”


A psychiatric evaluation was done by M.A. Afridi, M.D. on February 3, 1997.  Axon reported suicidal ideation, “hopeless helpless feelings,” disturbed sleep, loss of interest in life and irritability.  Dr. Afridi prescribed Prozac based on an Axis I diagnosis of major depression, single episode.  In August 1999 Dr. Afridi reported:

With regards to the cause of her illness, there is a strong probability, in other words more likely than not, that the accident that she suffered and her reactions to this and the limitations imposed by the pain brought about depressive symptoms.


Even though the psychiatric workup had been approved by “Denise” of Travelers Insurance, the bill was never paid.  Defendants offer no explanation why.


A functional capacity evaluation (“FCE”) was done at Dr. Johnston’s order on February 18, 1997.  The evaluator, Thomas B. Gilliam, Ph.D., reported good cooperation and effort but, overall, suitability only for “light levels of physical work.”


Axon’s care was next transferred to occupational physician Kenneth McMains, M.D., who diagnosed a “myofascial pain syndrome of the shoulders and upper back and cervical spine.”  He discontinued a number of medications that Axon was taking and ordered an “aggressive” home exercise program.  Dr. McMains also specified that he saw no evidence of fibromyalgia and expected to gradually increase activity levels.  As did Dr. Johnston, Dr. McMains released Axon to part time work with restrictions.  However, Officemax failed to honor all the restrictions, and Axon became frustrated with her inability to “do the job they were asking me to do.”  In March, she quit.


On July 21, 1997, Dr. McMains issued his final report.  He found that Axon was at maximum medical improvement for her condition of “chronic myofascial pain syndrome of the cervicothoracic spine,” rated impairment at two percent of the whole person, and recommended restrictions of no lifting over 30 pounds or working above shoulder height.  However, the restrictions were ordered only for six months; the inconsistency of this action with the opinion that Axon had already reached maximum improvement is unexplained in the record.  Dr. McMains recommended no further treatment and thought Axon’s prognosis good.


On July 18, the day after she last saw Dr. McMains, Axon sought care from her family doctor, John Musgrave, M.D.  Dr. Musgrave was concerned of possible fibromyalgia and referred Axon to Robert Choi, M.D., Ph.D., for evaluation and Claro T. Palma, M.D. for treatment.


Dr. Choi, a neurologist-neurophysiologist, saw Axon on July 28, 1997.  He ordered tests, including an EMG study, and concluded:

Mrs. Axon is a 36-year-old right-handed woman; who has been having pain, stiffness, numbness and tingling of the arms as well as diffuse muscular aching.  On examination today, she appears to have diffuse muscular pain along with fairly severe paraspinal cervical tenderness as well as some proximal muscle weakness – mostly secondary to the pain.  She also has had some trigger points of tenderness in the shoulder muscles.

I suspect this probably represents so-called fibromyalgia symptoms.  However, we will need to rule out any processes affecting the muscles, nerves or spinal nerve roots.  [Testing will be ordered] to make sure she does not have any myopathic processes.  This will also assess for any cervical radiculopathy or ulnar neuropathy as she appears to have severe Tinel’s sign on the right elbow.


Dr. Palma, board certified in internal medicine, rheumatology and immunology, has treated Axon since July 28, 1997.  His most recent report dated February 12, 1999 offers the following opinions:

[I]t appears that the initial injury that Ms. Axon suffered on 8/12/96 had resulted in the localized upper extremity neck and shoulder myofascial pain syndrome that Dr. McMains had documented in his record.  On my initial evaluation of July 28, 1997 to the last visit on January 6, 1999 she had evolved into a more typical fibromyalgia pain syndrome where she has muscle pain, aching and stiffness, and trigger points away from the area of her initial injury.  Thus my final diagnosis on Ms. Axon is fibromyalgia syndrome and overlap with myofascial pain syndrome.  In my opinion, the myofascial pain syndrome was due to her injury from August 12, 1996; the fibromyalgia probably set in secondary to the myofascial pain syndrome so I believe that the fibromyalgia is indirectly, not directly, due to the original injury.


Dr. Palma thought Axon had reached maximum medical improvement, but that her condition was chronic and would continue to require medications for symptomatic treatment.  In his deposition, Dr. Palma testified:

Q. At this point in time, based upon the science that’s available, is there any kind of definitive cure for fibromyalgia?

A. Not really, not that has been accepted in the rheumatologic field.

Q. In your experience, is fibromyalgia generally a long-term condition?

A. Pretty much, yeah.

Q. And what types of – and you may have already alluded to this, and I apologize if you did.  What types of symptoms are we going to see in a person generally who has fibromyalgia?

A. Most of the time patients have achy muscles and joints, are tired and fatigued, and they complain of difficulty with ordinary daily activities that most of us would take for granted, like getting up and down from – getting up from bed and, you know, doing household chores, things like those.

Q. So is it your experience, are you telling me that people who have – your patients who have fibromyalgia, it may affect their daily living?

A. Most of the time, almost all of the time.

. . . . 


Q. Now, when we talk about functional impairment, what body parts are going to be affected by that?

A. Well, that includes both her mental functioning, memory, concentration, her muscular strength and endurance.

Q. What muscular strength?

A. All her muscles, both upper and lower extremities, her spinal muscles.

In September 1999 Axon was evaluated by physiatrist Farid Manshadi, M.D.  Dr. Manshadi found current symptomatology and physical findings “consistent with the diagnosis of fibromyalgia.”  He wrote:

I believe this has been as a result of her work injury of August 12, 1996.  Initially this appeared to be localized to her upper back, neck, head and low back region but it has converted to become diffuse all over her body which is consistent with fibromyalgia at this point.

Dr. Manshadi rated permanent impairment at fifteen percent of the body as a whole.  He did not discuss or suggest any activity restrictions.

In connection with her claim for social security disability benefits (initially denied, but subsequently awarded), Axon was psychologically evaluated in late 1997 by Ralph Scott, Ph.D. and Raymond Moore, Ph.D., and physically evaluated in January 1998 by Dennis A. Weis, M.D. 

Dr. Scott and Dr. Moore are of opposite opinion.  Dr. Scott recommended structured, non-competitive vocational activities and thought Axon “unable to engage in even part-time competitive employment.”  He thinks her ability to maintain attention, concentration and pace likely to be “erratic” in competitive employment.  Dr. Moore, on the other hand, finds a mild to moderate deficit in understanding, remembering and carrying out detailed instructions and a moderate deficit in ability to complete a normal work day without interruption from psychologically based symptoms.  Dr. Weis, whose specialty is not identified in the record, concluded:

. . . It is the general pervasive opinion that the claimant does suffer from fibromyalgia although the full specific spectrum of findings to substantiate that diagnosis has not been established based on the medical record.  She has, however, persistently complained of diffused pain and fatigue for which no other explanation has been offered.  Claimant appears to have a severe medically determinable impairment which does not meet or equal any listings and specifically considered are those under [a social security regulation].  Claimants allegations of swelling of her extremities and paresthesias are inconsistent with the available medical evidence and other then [sic] subjective complaints of discomfort and pain there is little real objective evidence of impairment.  Exams have consistently failed to reveal any synovitis, swelling or neurological defects.  Credibility is, thereby, eroded.


Axon has scarcely looked for work or actually worked since March 1997.  She worked a “fill-in” temporary job for about one week in September 1997 and as a part time receptionist for five weeks in spring 1998.  She quit that job when her hours and duties were increased, which aggravated her varied symptoms.  Currently, Axon says, she is unable to stand or sit for extended periods, cannot climb stairs, has constant headaches, disturbed sleep, inability to lift, bad knees, psychological distress, inability to drive long distances (due to her medications), and pain in the collarbones, upper extremities, low back, buttocks and thighs.  She claims inability to perform any of the jobs she has previously held.  Since Axon is currently receiving social security disability benefits, it seems unlikely that her ability to find and hold employment in the competitive labor market will be tested any time soon.

CONCLUSIONS OF LAW


Claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability upon which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (Iowa 1960).  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974).


Although the May 1 and June 1 injuries brought about an increase in symptoms, no physician causally relates either incident to any permanent or temporary disability.  The record does not support a finding that any such causal nexus exists.


Qualified medical experts disagree on Axon’s current diagnosis, or even whether she has one.  Dr. Johnson has not seen Axon for years, and neither has Dr. McMains, although he apparently thinks Axon has a permanent condition (myofascial syndrome).


Dr. Choi and Dr. Palma think Axon now suffers from fibromyalgia.  Dr. Palma is a specialist in the field and his views are consistent with Axon’s history.  His opinion that the work injury of August 12, 1996 brought about myofascial syndrome that, over time, developed into fibromyalgia is persuasive and accepted as the most likely explanation of Axon’s current distress.

Healing period entitlement is governed by Iowa Code section 85.34(1).  If a work injury causes permanent partial disability, healing period benefits are payable from the date of injury until the worker has returned to work, it is medically indicated that significant improvement is not anticipated, or the worker is medically capable of returning to employment substantially similar to that in which engaged at the time of injury, whichever first occurs.  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The imposition of a rating of permanent impairment is equivalent to an opinion that further significant improvement from the injury is not expected.  Absent a showing that further improvement was expected, healing period ends when an permanent rating is given.  Brown v. Weitz Co., Appeal Decision, March 13, 1990; Miller v. Hallett Materials, Appeal Decision, Nov. 23, 1992.  The persistence of pain does not prevent a finding that the healing period is over, provided the underlying condition is stable.  Pitzer v. Rowley Interstate, 507 N.W.2d 389 (Iowa 1993).  Stability is gauged in terms of industrial disability; if it is unlikely that further treatment of pain will decrease the extent of permanent industrial disability, continued pain management will not prolong healing period.  Id. At 392.


Axon has not returned to her regular job, nor is she able to work in substantially similar employment.  Dr. Johnson’s chart note of February 13, 1997 marks the “high point” of Axon’s recovery, since her condition has deteriorated since.  Since that is the date of maximum medical recovery, it is held that healing period ended on that date: 26.429 weeks.


Industrial disability was defined in Diederich v. Tri-City Ry. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows: “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”


Industrial disability means loss of earning capacity.  In determining its extent, factors to be considered include: age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer’s offer of work or failure to so offer.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Geographically, earning capacity is determined on the basis of the worker’s community or residence.  Guyton v. Irving Jenson Co., 373 N.W.2d 101 (Iowa 1985).  It is properly viewed in terms of the worker’s present ability to earn in the competitive job market without regard to accommodations provided by the present employer.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614 (Iowa 1995); Quaker Oats v. Ciha, 552 N.W.2d 143 (Iowa 1996). 


No physician is of the opinion that Axon cannot work, although one of several evaluating psychologists holds that view.  The restrictions recommended by Dr. McMains were intended to be in effect only about six months, although there is no showing in the record that they have ever been lifted.  Dr. Palma does not discuss specific activity restrictions, but clearly believes that Axon’s current condition greatly interferes with her ability to perform ordinary activities of daily life.


After considering all the factors of industrial disability, it is found that Axon has sustained diminution of earning capacity on the order of fifty percent of the body as a whole, or the equivalent of 250 weeks.

  The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27; Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopening, 1975).

Claimant is entitled to an order of reimbursement only if he has paid treatment costs; otherwise, to an order directing the responsible defendants to make payments directly to the provider.  See, Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  Defendants should also pay any lawful late payment fees imposed by providers.  Laughlin v. IBP, Inc. (File No. 1020226 (App.Dec. 1995).

As per the analysis above, the disputed medical costs are causally related to the work injury of August 12, 1996.  Although defendants concede liability for the injury, they have vigorously contested liability for Axon’s condition: fibromyalgia and psychological distress.  Accordingly, “lack of authorization” cannot properly be raised as a defense.  Axon shall be awarded the disputed medical expenses set forth in exhibit 17.   

ORDER


THEREFORE, IT IS ORDERED:


In File Nos. 1168853 and 1168854 claimant takes nothing.

In File No. 1151007 defendants shall pay twenty-six point four two nine (26.429) weeks of healing period benefits at the rate of one hundred eighty and 32/100 dollars ($180.32) commencing August 12, 1996.


Defendants shall pay two hundred fifty (250) weeks of permanent partial disability benefits at the rate of one hundred eighty and 92/100 dollars ($180.92) commencing February 14, 1997.


Defendants shall have credit for weekly benefits paid.


Accrued weekly benefits shall be paid in a lump sum together with statutory interest.


Defendants shall pay disputed medical expenses set forth in exhibit 17.


Costs are taxed to defendants.

Signed and filed this ___________ day of May, 2000.

   ________________________







        DAVID RASEY
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  COMPENSATION COMMISSIONER
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