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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

TERRY WILLSON,
  :



  :

    File No. 5035614

Claimant,
  :



  :

vs.

  :



  :                       A R B I T R A T I O N   

JOHN DEERE DAVENPORT WORKS,
  :



  :                            D E C I S I O N

Employer,
  :


Self-Insured,
  :   Head Note No.:  1402.30, 1802, 1803,                         


Defendant.
  :                       2501, 2502, 3003, 4000.2
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Terry Willson, filed a petition in arbitration seeking workers’ compensation benefits from John Deere Davenport Works (Deere), self-insured employer.  The record in this case consists of claimant’s exhibits 1 through 15, defendant’s exhibits A through F, Joint Exhibit G, and the testimony of claimant, Kevin Murphy, and Lloyd Luke, M.D.
The deposition of Ralph Congdon, M.D., was submitted after the taking of testimony and was marked by the undersigned as claimant’s exhibit 15.  Claimant’s exhibits were unnumbered and were paginated by the undersigned for clarity of the record.  Claimant’s counsel is ordered to paginate all future exhibits in hearing before this agency. 

ISSUES

1.  Whether claimant’s injury arose out of and in the course of employment.
2.  If the injury is the cause of temporary disability.

3.  If the injury is the cause of permanent disability; and if so

4.  The extent of claimant’s entitlement to permanent partial disability benefits.

5.  Rate.

6.  Whether there is a causal connection to claimant’s injury and the claimed medical expenses.

7.  Whether claimant is entitled to reimbursement for an independent medical evaluation (IME).

8.  Penalty.

FINDINGS OF FACT

Claimant was 58 years old at the time of the hearing.  Claimant graduated from high school.  He has taken a few classes in management, but has no degree.  Claimant has worked in a factory production line and with the railroad.  He testified that prior to 2009 he had no permanent impairment or permanent restrictions regarding his upper extremities. 
Claimant began with Deere in 2004 as a production welder.  Claimant used a welding gun.  Claimant held the gun in his right hand.  He testified he had to weld around and behind objects, and had to move his arm around a lot.  He also opened and closed clamps and used a hammer daily on his job.  Claimant also used a hand grinder.  

Claimant testified his job in April of 2009 required him to weld about 60 percent of the time and clamp about 25 percent of the time.  Claimant also had to hammer and tighten and loosening bolts.  He had to use a hand grinder.  He said all of the positions he had at Deere involved welding about 50 percent of the time.  He said a lot of the time not welding was spent doing other repetitious types of jobs.  
Claimant testified that in April of 2009 he noticed his arm and hands beginning to feel numb.  He had trouble with grip strength.  He said he noticed his symptoms got worse at work.  
Claimant said he initially saw Lloyd Luke, M.D., at Deere.  Dr. Luke is the company doctor.  He said he told Dr. Luke he did a lot of gripping and twisting with his upper extremities on the job.  He said Dr. Luke told him he had carpal tunnel syndrome.  He said Dr. Luke told him the “safety crew” would make a decision if claimant’s injury was work related.  Claimant testified Kim Murphy is the head of the safety crew.  Dr. Luke gave claimant wrist braces and ibuprofen.  

Approximately two weeks later claimant returned to Dr. Luke.  Claimant said Dr. Luke told him the safety crew did not consider his injury work related and that he, Dr. Luke, could not give claimant further treatment.  Claimant said he went to his family doctor, Dr. Fowler (no first name given).  He said Dr. Fowler told him he had carpal tunnel syndrome and referred him to Ralph Congdon, M.D.  
Dr. Luke testified he is the medical director for the Deere plants in Davenport and Dubuque.  He  testified he was familiar with jobs involving welding in Deere plants.  Based on his understanding of claimant’s job, Dr. Luke believed claimant’s job would not cause carpal tunnel syndrome.  He testified that based on his understanding of claimant’s position, claimant did not have significant use of his upper extremities in his job.  He said he based his opinion on a general understanding of claimant’s job, and that he did not have any specific information regarding claimant’s position.
Dr. Luke testified Kevin Murphy made decisions at the Deere plant in Davenport regarding what injuries were considered job related.  

Dr. Luke testified welders at Deere spend one-quarter to three-quarters of their time welding.  He said he had no idea what recovery time claimant had in his job from welding.  He said that if half of claimant’s time was spent welding and 25 percent doing other repetitious activities, he would have concerns for claimant regarding a repetitive motion injury.

Kevin Murphy testified he is the safety manager at the Deere plant in Davenport.  He testified he has a bachelor’s of science in industrial management.  Mr. Murphy said he also has taken some classes in repetitive motion injuries.  Mr. Murphy opined there was not enough of repetitive work in claimant’s job to cause a carpal tunnel injury.  Mr. Murphy testified claimant’s claim was the first repetitive injury he had seen from a Deere welder.  

Mr. Murphy said he contacted claimant’s supervisor and a Deere engineer and discussed claimant’s job with them.  Based on these consultations, Mr. Murphy came to the conclusion that claimant’s job did not cause a repetitive motion injury.  Mr. Murphy testified he did not make a report of his investigation.  He said that after the initial investigation, he did not further investigate claimant’s claim for benefits.  He testified welding jobs at Deere cannot cause repetitive motion injuries.  He testified it was his decision to find claimant’s injury was not work related.  He said he did not rely on any medical information to reach that conclusion.  
Mr. Murphy testified he believed that less than 50 percent of claimant’s job was welding.  He offered no estimate as to what percentage of claimant’s job was spent hammering, clamping, or using a hand grinder.  

On June 17, 2009, claimant was evaluated by Dr. Congdon with tingling and numbness in his hands.  Claimant indicated he did welding and used clamps.  Claimant indicated this caused significant stress to his forearm, wrist, and hands.  Dr. Congdon thought claimant was a candidate for carpal tunnel syndrome given the gripping claimant did at work.  Claimant was assessed as having possible carpal tunnel syndrome.  Nerve conduction studies and EMGs were recommended.  (Exhibit 4, pages 1-2)  EMG and nerve conduction studies showed a medium to severe carpal tunnel syndrome.  (Ex. 3)

Claimant met with Dr. Congdon on June 1, 2009.  A right carpal tunnel release was discussed and chosen as a treatment option.  (Ex. 4, p. 3)  

In a July 17, 2009, letter Dr. Congdon indicated claimant had carpal tunnel syndrome.  He opined it was reasonable that claimant’s job was a major cause of the factor for carpal tunnel syndrome.  (Ex. 4, p. 4)

Claimant testified he showed the July 2009 letter from Dr. Congdon to Mr. Murphy.  He said Mr. Murphy read the letter, folded it, and pushed it back to claimant.  Claimant said he asked Mr. Murphy to consider his upper extremity injury as work related.  He said Mr. Murphy told him that he could have gotten carpal tunnel syndrome from mowing his grass at home.

Mr. Murphy testified claimant showed him the Congdon letter of July of 2009.  Mr. Murphy said he discounted it and did not perform any additional investigation because of the letter.
On August 13, 2009, claimant underwent a carpal tunnel release on the right performed by Dr. Congdon.  (Ex. 4, pp. 7; Ex. 5, p. 1)  On September 10, 2009, he underwent a left carpal tunnel release also performed by Dr. Congdon.  (Ex. 4, p. 11; Ex. 5, p. 6)

Claimant was off work for his carpal tunnel releases from August 10, 2009 through October 29, 2009.  (Ex. 11)  On October 28, 2009, Dr. Congdon indicated claimant could return to work as an instructor at Deere.  (Ex. 4, p. 16)

On July 28, 2010, claimant returned in follow-up with Dr. Congdon.  Claimant had stiffness in his hand and fingers that were suggestive of early degenerative changes.  As of July 28, 2010, Dr. Congdon could not conclude claimant had any functional impairment or disability from his two surgeries.  (Ex. 4, p. 24)

In a February 8, 2011, report Jeffrey Coe, M.D., gave his opinions of claimant’s condition following an IME.  Claimant indicated he used his hands to weld at Deere.  He also used air impact wrenches, hand grinders, and sledge hammers.  Claimant said he used his hands constantly at work.  Claimant complained of continued stiffness in both wrists and hands.  He also complained of decreased hand strength.  (Ex. 1)

Dr. Coe opined claimant’s work at Deere caused repetitive stress on claimant’s hand and the need for the two carpal tunnel releases performed by Dr. Congdon.  He found claimant had a 14 percent permanent impairment to the right upper extremity and a 2 percent permanent impairment to the left upper extremity.  (Ex. 1)

In a May 24, 2011, letter Dr. Congdon evaluated claimant.  He found claimant had an 18 percent permanent impairment of both the right and left upper extremities.  He indicated claimant’s ratings were not solely related to claimant’s carpal tunnel syndrome.  (Ex. 4, pp. 25-26)  
In an October 24, 2011, letter to defendant’s counsel, Dr. Congdon indicated that given the description of claimant’s job “. . . . given to me today. . . . I cannot reasonably state the causation factors of his carpal tunnel syndrome or his degenerative arthritis fit into the 51 percent category related to his job.”   He indicated claimant’s work contributed to his injury, but did not know the magnitude of the contributions from work to the injury.  (Exhibit E)

In deposition Dr. Congdon found that if claimant’s job duties were as claimant described in hearing and in histories given to Dr. Congdon by claimant, that claimant’s work was a substantial factor in causing his carpal tunnel syndrome.  (Ex. 15, depo. pp. 8-12)  Dr. Congdon also testified that at the April 6, 2010, appointment, claimant did not appear to have permanent impairment at that time.  He said that claimant’s arthritic symptoms manifested when claimant was employed at Deere.  Dr. Congdon said he did not know how much of claimant’s work contributed to his permanency regarding his arthritic condition.  He said that claimant’s carpal tunnel syndrome was caused or aggravated by the work he did at Deere.  (Ex. 15, depo. pp. 19-25)
Claimant said that since the surgeries he has moved to a job that is less strenuous on his hands.  He said he has lost grip strength from his injury.  Claimant said his fingers and wrists feel as if they are swollen.  He said he has difficulty opening bottles and jars due to loss of hand strength.  Claimant said that he has shooting pains in his hands.
Claimant said that he received continuous improvement pay plan (CIPP) benefits as a part of his pay.  He said that CIPP benefits are given if his work group makes a certain percentage above rate.  
CONCLUSIONS OF LAW

The first issue to be determined is if claimant sustained an injury that arose out of and in the course of employment.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational 
consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

Claimant testified his job entailed repetitious work with his upper extremities.  He said the job where he was injured required welding 60 percent of the time, and 25 percent of the time working clamps.  He said that his other jobs required 50 percent welding.  He said his other jobs also required repetitive work with clamping, use of hammers, and hand grinders.  Claimant had no permanent impairment or permanent restrictions for his upper extremities prior to April of 2009.  

Kevin Murphy is Deere’s safety manager.  Mr. Murphy testified he did not believe claimant’s injury was caused by work.  Mr. Murphy has no medical training.  He did not consult with a physician, or an expert on ergonomics.  Mr. Murphy testified he spoke with claimant’s supervisor and a Deere engineer.  He offered no data, reports, or any other documents supporting his opinions.  Given this record, it is found that the opinions of Mr. Murphy, regarding causation, are not convincing.  
Dr. Luke opined he did not believe claimant’s job caused his injury.  He testified he believed claimant spent 50 percent of his work time welding.  Dr. Luke testified that based on his understanding of claimant’s job, he did not believe claimant’s work caused his injury.  He indicated he has a generalized understanding of claimant’s job, but no specific information.  Given this record, Dr. Luke’s opinions regarding causation are also not convincing.  

Dr. Congdon treated claimant for an extended period of time and performed two surgeries on claimant.  He initially opined that claimant’s job was a major factor causing claimant’s carpal tunnel syndrome.  (Ex. 4, p. 4)  
Dr. Congdon later indicated in an October 2011 letter, that given the description of claimant’s job, supplied by defendants, he was unable to say what extent the work caused or aggravated the carpal tunnel syndrome.  (Ex. E)  This letter is suspect for two reasons.  There is no record of the job description defendants gave to Dr. Congdon regarding the October 2011 letter.  There is no documentation in the record what defendants actually told Dr. Congdon about claimant’s job.  Second, the opinions in the October 2011 letter are ambiguous.  Given this record, the October 2011 letter, (Ex. E) from Dr. Congdon is not convincing.  

Dr. Congdon later indicated in deposition that claimant’s job, as described to him by claimant’s testimony and history was the substantial factor regarding claimant’s carpal tunnel syndrome.  (Ex. 15, pp. 8-12)

Dr. Coe evaluated claimant on one occasion for an IME.  He opined claimant’s job caused or materially aggravated claimant’s carpal tunnel syndrome.  (Ex. 1)  

Claimant testified he performed repetitive work at Deere.  The testimony of Mr. Murphy and Dr. Luke regarding causation is found not convincing.  Two physicians opined that claimant’s job was a major cause or factor in claimant’s carpal tunnel syndrome.  Claimant has proven his injury arose out of and in the course of employment.

The next issue to be determined is if the injury is the cause of temporary disability.

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Claimant was off work for his carpal tunnel syndrome from August 10, 2009 through October 29, 2009.  (Ex. 11)  Claimant is due temporary benefits for this period of time.

The next issue to be determined is if claimant’s injury is the cause of a permanent disability.  

Claimant underwent carpal tunnel releases on the left and right upper extremities.  Claimant credibly testified that approximately two years after surgery, he still has trouble with grip strength and continued pain in his upper extremities.  Dr. Coe opined claimant has a permanent disability as a result of the carpal tunnel syndrome.  Dr. Congdon does equivocate as to what percentage of claimant’s permanent impairment is due to the carpal tunnel syndrome and what percentage is due to degenerative changes.  However, there is no record that claimant had any permanent impairment or permanent restrictions to his upper extremity prior to April 2009.  Given this record, claimant has proven his injury resulted in permanent disability. 

The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.

Benefits for permanent partial disability of two members caused by a single accident is a scheduled benefit under section 85.34(2)(s); the degree of disability must be computed on a functional basis with a maximum benefit entitlement of 500 weeks.  Simbro v. DeLong's Sportswear, 332 N.W.2d 886 (Iowa 1983).

Two experts have opined regarding the extent of claimant’s permanent impairment.  Dr. Congdon found claimant had an 18 percent permanent impairment to the left and right upper extremities.  This findings convert to 11 percent permanent impairment to the body as a whole.  The combined value of both impairments results in a 21 percent permanent impairment to the body as whole.  (Ex. 4, AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, Table 16-3 and page 604)  
Dr. Coe found claimant had a 14 percent permanent impairment to the right upper extremity (converting to 8 percent permanent impairment to the body as a whole), and a 2 percent permanent impairment to the left upper extremity (converting to a 1 percent permanent impairment to the body as a whole).  Combined, these ratings result in a 9 percent permanent impairment to the body as a whole.  (Ex. 1, Guides, Table 16-3, p. 604)  

As detailed, Dr. Congdon equivocates regarding what percentage of claimant’s permanent impairment is due to the carpal tunnel syndrome and to claimant’s degenerative condition.  Dr. Coe does not.  Given this record, it is found that the rating of Dr. Coe is more convincing.  Claimant is due 45 weeks of permanent partial disability benefits (9 percent x 500 weeks).  Dr. Coe found claimant at MMI on February 8, 2011.  Permanency benefits will commence on that date.
The next issue to be determined is rate.  

Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.

If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 the earnings over the 13-week period immediately preceding the injury.  Any week that does not fairly reflect the employee’s customary earnings that fairly represent the employee’s customary earnings, however.  Section 85.36(6).

Claimant contends his CIPP benefit should be used in determining his average weekly rate.  Claimant testified he receives CIPP benefits when his group work exceeded production quotas.  Claimant gave little information regarding the details of his CIPP payments.

As a part of exhibit 9, claimant has included documents from his payment history with Deere.  Some of these documents do indicate that claimant received CIPP payments during some pay periods.  It is ambiguous and unclear to me, from these documents in exhibit 9, pages 2-11, as to what dates claimant allegedly received CIPP payments.  For this reason, CIPP payments are not used, in this case, to determine claimant’s rate.

Defendant’s rate sheet, found in exhibit 10, seems to some extent to match rate calculations made by claimant in exhibit 9, page 1.  Based on this, it is found that the wage calculations found in exhibit 10 are more convincing than those found in exhibit 9.  Defendant had a gross weekly rate of $815.84 per week.  Claimant was married with 2 exemptions.  Claimant’s rate is $523.80 per week.

The next issue to be determined is whether there is a causal connection between claimant’s injury and the claimed medical expenses.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).

As detailed, claimant’s injury is found to have arisen out of and in the course of employment.  The claimed medical expenses relate to claimant’s carpal tunnel syndrome.  There is no evidence that costs related to claimant’s care are not fair and reasonable.  There is no evidence that the medical expenses claimed are not causally connected to claimant’s carpal tunnel syndrome.  Based on this, defendants are liable for the claimed medical expenses.

The next issue to be determined is if claimant is entitled to reimbursement for an IME from Dr. Coe.  

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated “permanent disability” and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.
Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  Claimant need 
not ultimately prove the injury arose out of and in the course of employment to qualify for reimbursement under section 85.39.  See Dodd v. Fleetguard, Inc., 759 N.W.2d 133, 140 (Iowa App. 2008).

In February of 2011 Dr. Coe gave his opinion regarding claimant’s impairment.  There is no record an employer-retained physician gave a rating of impairment before February 2011.  For this reason, claimant is not entitled to reimbursement for an IME.

The final issue to be determined is if defendants are liable for a penalty under Iowa Code section 86.13.  

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”
Christensen, 554 N.W.2d at 260.

The supreme court has stated:

(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.

(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.

(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 

(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).
   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.
Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  

(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.
Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).  Schadendorf v. Snap-On Tools Corp., 757 N.W.2d 330, 338 (Iowa 2008).  

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

Mr. Murphy was the only person involved with the decision to not pay claimant’s claim for benefits.  Mr. Murphy has a four year degree in industrial technology management.  He has no medical training.  He has a few days of training in repetitive motion injuries.  Mr. Murphy testified he spoke with claimant’s supervisor and with a Deere engineer to reach the decision to deny benefits.  He did not interview claimant.  He did not consult with any physician in reaching his conclusion.  He did not consult with any expert in repetitive motion injuries or ergonomics.  He did not consult with any other experts.  Mr. Murphy did not make a written report regarding his evaluation of claimant’s job.  He did not gather any data.  Mr. Murphy testified his decision to deny benefits was based on his belief claimant’s job did not cause a repetitive work injury.  As noted, defendant was given Dr. Congdon’s report in July of 2009 that claimant’s job was a major contributing factor to claimant’s carpal tunnel syndrome.  This report was ignored.  No further investigation was performed by Mr. Murphy after receipt of this letter.

Based on this record, it is found that defendants failed to properly investigate claimant’s claim for benefits.  Defendants also failed to continue to investigate once given notice of Dr. Coe’s opinions.  Based on these findings, defendants did not have a reasonable basis to contest claimant’s claim for benefits.  A penalty of 50 percent is appropriate for all benefits due.
ORDER


THEREFORE, IT IS ORDERED:

That defendants shall pay healing period benefits from August 10, 2009 through October 29, 2009, at the rate of five hundred twenty-two and 80/100 dollars ($522.80) per week.


That defendants shall pay claimant forty-five (45) weeks of permanent partial disability benefits at the rate of five hundred twenty-two and 80/100 dollars ($522.80) per week commencing on February 8, 2011.  
That defendants shall pay a fifty (50) percent penalty for all benefits accrued.


That defendants shall pay accrued weekly benefits in a lump sum.


That defendants shall pay interest on unpaid weekly benefits awarded above as set forth in Iowa Code section 85.30.


That defendants shall receive credit for benefits previously paid.


That defendants shall pay medical expenses as detailed above.


That defendants shall file subsequent reports of injury as required by this agency under rule 876 IAC 3.1(2).


That defendants shall pay the costs of this matter as required under 876 IAC 4.33.

Signed and filed this __18th_______ day of April, 2012.



Copies to:

Robert T. Rosenstiel

Attorney at Law

224 18th Street, 4th Floor

Rock Island,  IL  61204-4298

rrosenstiel@wkwlaw.com
Cameron A. Davidson

Attorney at Law

220 North Main Street, Suite 600

Davenport,  IA  52801-1906
cdavidson@l-wlaw.com
JFC/dll

         JAMES F. CHRISTENSON�             DEPUTY WORKERS’�   COMPENSATION COMMISSIONER








14 IF  = 15 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


