SIGNS V. CALDWELL & HARTUNG

Page 11

BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

TERRY L. SIGNS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :         File Nos. 5000328; 1302347

CALDWELL & HARTUNG, INC.,
  :



  :              A R B I T R A T I O N


Employer,
  :



  :                D E C I S I O N

and

  :



  :

WEST BEND MUTUAL INSURANCE,
  :

and COMMERCE & INDUSTRY
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS:  1402.30; 1402.40;


Defendants.
  :                                       1801; 1803; 2500

______________________________________________________________________

STATEMENT OF THE CASE


Terry Signs, claimant, filed petitions in arbitration seeking workers' compensation benefits from Caldwell & Hartung, Inc., and its insurers, West Bend Mutual and Commerce & Industry, as a result of injuries he alleged sustained on September 4, 2000, and August 7, 2001, that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Des Moines, Iowa, on September 9, 2002.  The evidence in this case consists of the testimony of claimant, Nicole Willis, and Rose Marquardt, and claimant’s exhibits 1 through 10; defendants’ exhibits A through G and I, and defendants’ exhibits AA through II.

ISSUES


Regarding File # 1302347 – injury date, September 4, 2000:

1. Whether the alleged injury is a cause of permanent disability; and, if so,

2. The extent of claimant’s industrial disability; and

3. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.


Regarding File #5000328 – alleged injury date, August 7, 2001:

1. Whether claimant sustained an injury on August 7, 2001, which arose out of and in the course of employment; and if so, 

2. Whether the alleged injury is a cause of temporary disability;

3. Whether the alleged injury is a cause of permanent disability; and if so, 

4. The extent of claimant’s industrial disability; and 

5. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.

FINDINGS OF FACT 


Terry Signs, claimant, was born June 9, 1950, making him 52 years old at the time of the evidentiary hearing.  He attended school through the ninth grade, obtained his GED in 1982 and has no other formal training.  His work history has been repairing and setting up newspaper vending machines and driving a truck hauling loads locally in the Des Moines area.  He began working for Caldwell & Hartung, Inc., defendant employer, full-time in 1991.  That job initially consisted approximately one-third of the time of transporting and sometimes unloading loads of reinforcement rod.  For the remainder of the time until 1998 the job consisted of transporting newsprint rolls or newspaper for the Des Moines Register.  


After 1998 the job no longer involved transporting newsprint rolls but involved transporting wheeled cages with newspapers.  These cages weighed up to 1000 pounds.  There were approximately 40 cages on a truck.  Claimant pushed the cages to load and unload them at the designated destinations.  Claimant typically was paid for working over 60 hours per week.  (Exhibit CC, page 6)


On September 4, 2000, claimant was loading the cages when he felt something go in his back.  Claimant testified that his pain got worse.  Claimant was seen in an emergency room on September 9, 2000, for chronic back pain and chronic headaches and was referred to his family doctor, Fred C. Marsh, M.D.  (Exhibit 1, pages 4-5)  Dr. Marsh took claimant off work on September 12, 2000.  (Ex. 2, p. 5)  An MRI on September 18, 2000, showed degenerative disc disease at L4-5 and L5-S1 and broad based disc bulge without disc protrusion.  (Ex. 1, p. 6)  On September 19, 2000, Dr. Marsh arranged for physical therapy.  (Ex. 2, p. 6)  Claimant went through physical therapy from September 21, 2000, through December 1, 2000.  (Ex. 1, pp. 8-9)  On October 30, 2000, Dr. Marsh referred claimant to William Boulden, M.D., an orthopaedic surgeon.  (Ex. 2, p. 10)


Dr. Boulden saw claimant on November 10, 2000.  Dr. Boulden’s diagnosis on that day was mechanical back pain with underlying disc disease at L4-5 and L5-S1.  Dr. Boulden found no herniated disc and/or spinal stenosis.  He did not think that surgical intervention was needed and recommended a more specific back rehabilitation program for work hardening.  (Ex. 3, pp. 1-2)  On December 1, 2000, Dr. Boulden noted claimant continued to have left lower back pain and recommended facet joint injections.  (Ex. 3, p. 3)  M. S. Iqbal, M.D., administered the facet pain injections on December 5, 2000.  (Ex. 4, p. 3)  


On December 15, 2000, Dr. Boulden noted that claimant seemed to be quite disabled with pain.  He recommended a facet rhizotomy.  (Ex. 3, p 4)  On January 8, 2001, Dr. Iqbal performed a bilateral lumbar facet rhizotomy.  (Ex. 4, p. 4)


On February 5, 2001, Dr. Boulden noted claimant had been in an automobile accident and had some increased back pain.  Dr. Boulden noted claimant had pain shooting down his legs.  Dr. Boulden thought they needed “to come to an end on” claimant and recommended a work conditioning program and a Functional Capacities Evaluation.  (FCE)  (Ex. 3, p. 5)  An FCE was performed on March 27, 2001.  The results indicated claimant could work at medium physical demand level and suggested activity levels accordingly.  It was noted claimant had very poor effort or voluntary submaximal effort, which may have been related to pain.  Impairment of the lumbar spine was rated at six percent whole body with invalid results.  (Ex. 5, p. 1) 


On April 24, 2001, Dr. Boulden wrote that claimant was at maximum medical improvement on April 2, 2001.   (Ex. 3, p. 12)  On May 25, 2001, Dr. Boulden wrote that the restrictions of the FCE, presumed to be the one on March 27, 2001, were permanent.  (Ex. 3, p. 15)


Claimant attempted to return to work hauling mail but thought he could not do the work.  (Ex. BB, p. 4)  He was given a lighter job on June 18, 2001.  (Ex. BB, p. 4; Ex. CC, p. 6)  Claimant worked in the lighter job for about 7 weeks averaging 36 hours per week.  (Ex. BB, p. 4; Ex. CC, p. 6)  


Claimant returned to Dr. Marsh on August 7, 2001.  (Ex. II, p. 59)  (Exhibit 2, page 13 is not found in the record but it is presumed that if exhibit 2, page 13, had been in the record, it would have been Dr. Marsh’s office note of August 7, 2001).  Claimant was seen by Dr. Iqbal on August 13, 2001, who noted recurrence of low back pain with left leg radicular pain.  (Ex. 4, p. 6)  Also on August 13, 2001, Dr. Iqbal administered an epidural steroid injection at L4-5 level for lumbar radicular pain.  (Ex. 4, pp. 8-9)  On August 21, 2001, Dr. Marsh’s office note reflects that claimant’s low back pain had been exacerbated after the last few weeks and that claimant was going to be off work until the exacerbation calmed down.  (Ex. 2, p. 14)


Dr. Iqbal ordered a second MRI that was performed on August 23, 2001.  This MRI showed degenerative changes at L4-5 and L5-S1 with disc desiccation at those levels.  (Ex. 1, p. 14)  Claimant was seen by Thomas Carlstrom, M.D., in Des Moines on September 24, 2001.  Dr. Carlstrom thought the MRI looked normal, claimant was experiencing myofascial symptoms, and claimant would need some permanent restrictions pending the doctor’s review of an FCE.  (Ex. 6, p. 4)  On October 4, 2001, Dr. Iqbal performed bilateral lumbar facet rhizotomy at L2-3 through L5-S1 level.  (Ex. 4, p. 9)


The FCE recommended by Dr. Carlstrom was performed on December 3, 2001.  The results of this FCE indicate that claimant could work at light-medium physical demand level and suggested activity levels accordingly.  (Ex. 5, pp. 4-5)  The material handling and repetitive and static work ability activity restrictions were more severe than those of the first FCE conducted on April 2, 2001.  The FCE on December 3, 2001, also noted claimant had very poor effort or voluntary submaximal effort, which was not necessarily related to pain, impairment , or disability.  (Ex. 5, p. 3)  The December 3, 2001, FCE did not offer a rating of functional impairment.  Dr. Carlstrom thought claimant had reached maximum medical improvement as of the date of the FCE, December 3, 2001.  (Ex. 6, p. 6) 


Dr. Boulden’s deposition was taken April 16, 2002.  Dr. Boulden opined that claimant had a temporary aggravation of a preexisting condition, which had resolved by April 2, 2001.  (Exhibit E, pages 7, 9 internal page 22, 24, 32-33)  Dr. Boulden recommended for the appropriate protection of claimant’s spine that claimant have permanent restrictions.  (Ex. 3, p. 15)  He opined that the permanent restrictions were a combination of both claimant’s underlying condition and the injury in September 2000.  (Ex. E, p. 9, internal page 33)  However, Dr. Boulden was not aware of the alleged injury in August 2001 and had not seen claimant after April 2001.  (Ex. E, p. 10, internal page 36)


In a letter dated May 6, 2002, Dr. Iqbal responded to a letter from claimant’s attorney.  Dr. Iqbal opined that claimant sustained work-related injuries on both September 4, 2000, and August 7, 2001, that the injuries were a material aggravation of a preexisting condition, and that claimant’s injuries were permanent.  (Ex. 4, p. 10)


In a letter dated May 10, 2002, Dr. Carlstrom opined that claimant’s symptoms should be considered related entirely to the September 2000 incident.  Dr. Carlstrom also opined that the FCE in December 2001 was essentially the same as the FCE in March 2001.  He further opined that claimant reached maximum medical improvement at the time of the December 3, 2001, FCE.  He thought the work activity, particularly the September 2000 incident, should be considered the causative factor in claimant’s problems.  He assigned a functional impairment rating of “about” eight percent of the body as a whole.  (Ex. 6, pp. 5-6) 


In a letter dated May 20, 2002, Dr. Marsh wrote that he saw claimant on August 7, 2001, for an exacerbation of his condition with a three to four day history of increasing low back pain.  Dr. Marsh also believed that claimant’s work was a substantial contributing factor to claimant’s condition and that the condition was permanent.  He also thought claimant had had complete resolution of a low back injury in February 1997.  (Ex. 2, p. 27) 


West Bend Insurance Company offered the claimant job search assistance in June 2002.  (Ex. C, p. 5)  The rehabilitation consultant, Nicole Willis, assigned to the case thought claimant was unable to perform the essential job functions he previously had with the defendant-employer.  (Ex. F, pp. 1, 6)  She suggested possible jobs that generally paid entry level from $6-$9 per hour.  (Ex. F, pp. 2-3)  Claimant declined the vocational services offered.  (Ex. F, p. 1; II, pp. 22-23)


Claimant has not returned to work with defendant-employer or anyone else after August 7, 2001.  Claimant testified that he applied for jobs through his union and had one call about a job that he did not pursue.  He also testified that he had applied for only two nonunion jobs since August 2001.  He also expressed that he thought it would be disloyal to his union if he applied for nonunion driving jobs.  At the time of the September 4, 2000, injury, claimant was earning $14.65 per hour and that amount was increased to $14.88 effective May 8, 2001.  (Ex. A, p. 1)  Claimant described the same symptoms when answering separate interrogatories  from West Bend Mutual Insurance and Commerce & Industry, namely:  “discomfort in my lower back with pain radiating down into my legs.  I also experience numbness and burning in my legs.”  (Ex. DD, p. 7, and EE, p. 13)  In December 2001 defendant-employer offered claimant a return to a modified duty position.  Claimant declined the position because it was the same one he had done before between June 19, 2001, and August 6, 2001.  (Ex. P, pp. 5-8)


Claimant has incurred medical expenses from services January 8, 2001, through May 1, 2002.  (Ex. 8)

CONCLUSIONS OF LAW


The first issue to be resolved is whether claimant’s injury on September 4, 2000, was the cause of a permanent disability. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).  Unrebutted expert medical testimony cannot be summarily rejected.  Leffler v. Wilson & Company, 320 N.W.2d 634 (Iowa App. 1982), Poula v. Siouxland Wall & Ceiling, 516 N.W.2d 910 (Iowa App. 1994).


Claimant suffered an injury on September 4, 2000.  He sought medical treatment shortly thereafter and was taken off work.  He was off work until he returned to modified work.  He was unsuccessful in being able to tolerate the modified work.  The FCE on March 27, 2001, placed restrictions on claimant and claimant’s impairment was rated at six percent of the whole person.  Dr. Boulden thought the restrictions of the FCE should be permanent.  Dr. Boulden thought the need for permanent restrictions was caused by a combination of claimant’s underlying condition and the injury in September 2000.  Dr. Iqbal thought that claimant’s injuries of September 4, 2000, and August 7, 2001, were permanent.  Dr. Carlstrom effectively thought claimant’s condition from the September 2000 injury was permanent.  Dr. Marsh also thought claimant’s condition was permanent.  

Claimant has been unable to return to the full duty job he held before the September 4, 2000, injury.  When all the evidence is considered, claimant has proved that his work injury on September 4, 2000, was the cause of a permanent disability.  While there is some evidence that claimant had an underlying condition and that he had received prior medical treatment, the evidence does not show by expert opinion or otherwise that his prior problems were the probable cause of his permanent disability.


The next issue to be resolved is whether claimant sustained an injury on August 7, 2001. 

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it arose out of and in the course of employment.  McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Cent. Tel. Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words "arising out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time, place and circumstances of the injury.  Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union County, 188 N.W.2d 283 (Iowa 1971).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).  Unrebutted expert medical testimony cannot be summarily rejected.  Leffler v. Wilson & Company, 320 N.W.2d 634 (Iowa App. 1982), Poula v. Siouxland Wall & Ceiling, 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers' compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something, which acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Ford v. Goode, 240 Iowa 1219, 38 N.W.2d 158 (1949); Almquist v. Shenandoah Nurseries, Inc., 218 Iowa 724, 254 N.W. 35 (1934).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(5); Iowa Code section 85A.8.

When the disability develops gradually over a period of time, the "cumulative injury rule" applies.  For time limitation purposes, the compensable injury is held to occur when because of pain or physical disability, the claimant can no longer work.  McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).


Claimant had attempted to return to modified work.  He was unable to do that work and sought medical treatment.  Dr. Iqbal thought claimant sustained a work-related injury on both September 4, 2000, and August 7, 2001.  Dr. Marsh’s office notes indicate that claimant’s condition had been exacerbated the last few weeks before August 7, 2001, and he took claimant off work.  Claimant has proved that he suffered an injury on August 7, 2001.


The next issue to be resolved is whether claimant’s August 7, 2001, work injury caused a permanent disability.  The law discussed above regarding whether the September 4, 2000, injury caused a permanent disability is applicable to this issue but will not be repeated here.  Dr. Carlstrom attributed claimant’s permanent condition to the September 2000 incident.  No doctor has specifically opined that the August 7, 2001, injury was a cause of a permanent disability.  The MRI on August 23, 2001, is essentially the same as the MRI on September 18, 2000.  Although the FCE on March 27, 2001, placed claimant in the medium work level and the FCE on December 3, 2001, placed claimant in a light-medium level (indicating a reduction in capacity), the FCE’s cannot be relied upon to conclude that the August 7, 2001, injury resulted in a permanent disability because both FCE’s noted very poor effort and lack of validity.  Also, Dr. Carlstrom opined that the two FCE’s were essentially the same.  Claimant has not proved that the August 7, 2001, injury caused a permanent disability.  


The next issue to be resolved is whether the August 7, 2001, injury was the cause of a temporary disability.  


Iowa Code section 85.33(1) provides: 

Except as provided in subsection 2 of this section, the employer shall pay to an employee for injury producing temporary total disability weekly compensation benefits, as provided in section 85.32, until the employee has returned to work or is medically capable of returning to employment substantially similar to the employment in which the employee was engaged at the time of injury, whichever occurs first.


Dr. Marsh took claimant off work following the August 7, 2001, injury until the exacerbation calmed down.  Medical treatment followed with claimant being taken off work.  Dr. Carlstrom thought claimant had reached maximum medical improvement on December 3, 2001.  Claimant has proved entitlement to temporary total disability benefits from August 7, 2001, through December 3, 2001.


The next issue to be resolved is whether claimant has proved entitlement to medical services.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).


Claimant had two injuries that resulted in a need for medical treatment.  There is no real apparent question that these services for the treatment of claimant’s back condition should be defendants’ responsibility.  The real issue is which insurance carrier should be liable for which services.  (The insurer changed after the September 4, 2000, injury and before the August 7, 2001, injury.)  Clearly, the treatment from September 4, 2000, through August 6, 2001, is the responsibility of the first insurer, West Bend Mutual Insurance Company.  As found above, claimant suffered an injury on August 7, 2001.  That injury was an exacerbation and itself caused a need for medical services.  That need for medical services ended when Dr. Carlstrom thought claimant was at maximum medical improvement.  Therefore, Commerce & Industry should be liable for treatment of claimant’s back condition from August 7, 2001, through December 3, 2001.  Treatment after that date would appear to be treatment of claimant’s permanent condition and is the responsibility of West Bend Mutual Insurance Company. 


The next issue to be resolved is the extent of claimant’s permanent disability from his September 4, 2000, injury.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 52 years old at the time of the hearing.  He has a GED and no other formal education or training.  His work experience has been primarily driving a truck making deliveries within the Des Moines area.  There is no evidence in the record regarding the possibility of retraining.  The defendant employer attempted on two occasions to return claimant to a modified duty job.  Claimant’s medical treatment has been mostly conservative.  His functional impairment ratings are six and eight percent.  The FCE’s are not useful in determining claimant’s capacity because of the possible invalidity of results.  Claimant’s earnings prior to the injury was $14.65 per hour and he was being paid for approximately 60 hours per week.  The pay for possible jobs following the injury were approximately $6-$9 per hour.  If claimant returned to work other than with defendant employer, he would likely have a loss of earnings.  Claimant has demonstrated very poor motivation to return to work as evidenced by his lack of effort during two separate FCE’s, his almost complete lack of effort to find a job, and his declination of vocational assistance even though it was not offered until June of 2002.  The rehabilitation consultant assigned to this case thought claimant was unable to do the job he performed prior to his injuries.  When all relevant factors are considered, claimant has sustained an industrial disability of 30 percent as a result of his September 4, 2000, injury.

ORDER

THEREFORE, it is ordered:

Regarding File No. 1302347 – injury date , September 4, 2000:

That defendant employer and West Bend Mutual Insurance Company pay claimant healing period benefits from September 10, 2000, through April 2, 2001, at a weekly rate of five hundred sixty-five and 85/100 dollars ($565.85).

That defendant employer and West Bend Mutual Insurance Company pay claimant one hundred fifty (150) weeks of permanent partial disability commencing April 3, 2001, at a weekly rate of five hundred sixty-five and 85/100 dollars ($565.85).

That defendant employer and West Bend Mutual Insurance Company pay claimant’s medical expenses relating to the treatment of his lower back from September 4, 2000, through August 6, 2001, and after December 4, 2001.

That defendants be given credit for benefits previously paid.

Regarding File No. 5000328 – injury date, August 7, 2001:

That defendant employer and Commerce & Industry pay claimant temporary total disability benefits from August 7, 2001, through December 3, 2001, at a weekly rate of five hundred sixty-five and 85/100 dollars ($565.85).

That defendant employer and Commerce & Industry pay claimant’s medical expenses relating to the treatment of his lower back from August 7, 2001, through December 3, 2001.

Regarding both files:

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That the costs of this matter are to be paid by defendants, eighty (80) percent by West Bend Mutual Insurance Company and twenty (20) percent by Commerce & Industry.

Signed and filed this _____22nd____ day of October, 2002.

   ________________________







   CLAIR R. CRAMER
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  COMPENSATION COMMISSIONER
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