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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PAMELA JEAN OWENS,
  :                         File Nos. 5037100


  : 



5037101

Claimant,
  :



  :

vs.

  :                    A R B I T R A T I O N


  :
A.Y. M., INC.,
  :                          D E C I S I O N


  :


Employer,
  :


Self-Insured,
  :        Head Note Nos.:  1402.30; 1802; 1803;

Defendant.
  : 


       2401; 2501; 4100
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Pamela Owens, filed petitions in arbitration seeking workers’ compensation benefits from self-insured employer A.Y.M., Inc. (A.Y.M.), employer.  The record in this case consists of claimant’s exhibits 1 through 34, defendant’s exhibits A through O, and the testimony of claimant, Holly McMahon, and Marlene DoBraska. 
ISSUES

Regarding File No. 5037101 (date of injury February 4, 2010):
1. Whether claimant sustained an injury that arose out of and in the course of employment. 

2. Whether claimant’s claim for benefits is barred due to lack of timely notice under Iowa Code section 85.23. 

3. The extent of claimant’s entitlement to temporary benefits. 

4. The extent of claimant’s entitlement to permanent partial disability benefits.

5. Whether there is a causal connection between the injury and the claimed medical expenses.  

Regarding File No. 5037100 (date of injury March 10, 2011):

1. Whether claimant sustained an injury that arose out of and in the course of employment. 

2. The extent of claimant’s entitlement to temporary benefits. 

3. Whether the alleged injury is a cause of permanent disability; and if so, 

4. The extent of claimant’s entitlement to permanent partial disability benefits.

5. Whether there is a causal connection between the injury and the claimed medical expenses.  

FINDINGS OF FACT

Claimant was 52 years old at the time of hearing.  Claimant graduated from high school.  Claimant has worked as a certified nursing assistant (CNA) in residential facilities and in-home health care.  
Claimant began working for A.Y.M. in 1998.  A.Y.M. is a manufacturer of water and gas distributing products. 

In approximately 2001, claimant moved to the gas valve department.  This department made brass gas valves.  The department is also referred to in the record as Department 7-07.  Claimant ran several machines in the department.  Claimant testified she would reach into a box of rough castings about four feet from the floor with her right arm.  She testified she would put castings in a “Goss” machine.  She then would use both hands to clamp the part into the machine and to start the machine.  

At another station, claimant would take the castings and put them in a lathe.  Claimant would also use a knife to trim and clean the castings.  Claimant also used an Okuma machine.  At the “Okuma” machine, claimant would reach into the tub to get a part, put the part into a machine, and then push the start button.  

Claimant said she was required to make up to 900 parts a day on some machines at the stations described above.  

Claimant said that in approximately January 2009, she worked mostly on the Okuma for three to four months.  She said that at about that time, she began to get aches and pains in her right arm and shoulder. 

Claimant testified during the time she began working almost exclusively on the Okuma, she told her supervisor, Doug Malone, that she was having right arm and shoulder pain.  She said Mr. Malone did not have her fill out an injury report but moved her to work in another area.  Claimant said this occurred around approximately September 2009.  

Holly McMahon testified she worked with claimant in Department 7-07 in the late winter and early spring of 2009.  She said she worked approximately eight to nine years with claimant at A.Y.M.  She testified claimant told her on several occasions she slipped on ice and hurt her right shoulder in February or March 2009.  (Exhibit 18, Deposition page 4-5 and 20-21)  Ms. McMahon testified she recalled claimant telling Mr. Malone she hurt her shoulder a few days after claimant told her about falling.  (Ex. 18, Dep. pp. 20-21) 

Kelly Pryor testified in deposition.  She also worked at A.Y.M.  Ms. Pryor testified she noticed claimant had her arm in a sling.  She testified claimant told her she hurt her shoulder from falling on ice.  (Ex. 20, Dep. pp. 10-12) 
Danny Shepherd testified he worked at A.Y.M., but retired in October 2009.  Mr. Shepherd testified Ms. McMahon told him claimant hurt her shoulder after a fall on ice.  Mr. Shepherd was unclear in his deposition if claimant told him she fell on ice.  (Ex. 34, Dep. pp. 7-9)

Jason Brown testified he only heard Ms. McMahon say claimant hurt her shoulder after falling on ice.  (Ex. 33, Dep. pp. 10-11) 

Claimant testified she never injured her right shoulder from a fall on ice.  

In the fall of 2009, A.Y.M. put in new machines in claimant’s work area.  Claimant said that the new machines, and a new set up of the machines, caused her to reach more above her head.  The record indicates the new machines, and the new process in which work was done, sped up production in Department 7-07.  (Ex. 20, Dep. p. 20)  The record suggests claimant had a difficult time keeping up with the higher rate of production.  A DVD of claimant’s work area also indicates that the job required repetitive use of the upper extremities.  (Ex. N)

Claimant testified because of increased production and new set up of machines, her right arm and shoulders continued to hurt.  Claimant testified she reported her right shoulder and arm injury to Mr. Malone, and another supervisor, Linda Glenn.  On February 4, 2010, claimant filed an injury report complaining of pain in the right wrist, hand, and upper arm.  Claimant indicated on the report she told Mr. Malone about the injury, that he moved her to a new machine, and that her right upper extremity symptoms became better.  Claimant indicated she believed she hurt her right upper extremity from running the Okuma machine.  (Ex. 5) 

On February 12, 2010, claimant was evaluated at Ottumwa Regional Health Center.  Claimant complained of pain in the right upper arm, caused by working on a machine at A.Y.M.  Claimant was restricted from lifting over 15 pounds.  She was put in a sling and referred to physical therapy.  (Ex. 1c, p. 3)  

Claimant returned in follow up several times to Ottumwa Regional Health Center.  When conservative treatment failed, claimant was referred to Delwin Quenzer, M.D.  In May 2010, claimant was evaluated by Dr. Quenzer.  Claimant believed repetitive activity at work caused her right shoulder pain.  She was assessed as having impingement in the right shoulder.  An MRI was recommended.  (Ex. 1e, pp. 9-11)  An MRI showed a full thickness rotator cuff tear.  Surgery was recommended and chosen as a treatment option.  (Ex. 1e, p. 14) 

On June 18, 2010, claimant underwent surgery by Dr. Quenzer.  It consisted of a right shoulder rotator cuff repair and a distal clavicle excision.  (Ex. 1e, pp. 18-19) 

Claimant was returned to work by Dr. Quenzer with restrictions with no use of the right hand on July 12, 2010.  (Ex.1e, p. 30)  On July 13, 2010, claimant returned to Dr. Quenzer asking for restrictions allowing her to take frequent breaks.  Dr. Quenzer did not approve of this request.  Claimant was again returned to work with only using the left arm.  (Ex. 1e, p. 32) 

On December 16, 2010, claimant returned to Dr. Quenzer.  She indicated she was ready to return to work full duty.  Claimant was found to be at maximum medical improvement (MMI).  She was returned to work at regular duty.  (Ex. 1e, pp. 45-46) 

Claimant did not return to work until January 4, 2011 as she was on an FMLA leave regarding an injury unrelated to work.  (Ex. 11, pp. 1-4)  Claimant testified that when she returned to work, her right shoulder still hurt.  

In a January 24, 2011 letter, Dr. Quenzer found claimant had a 4 percent permanent impairment to the body as a whole based on Table 16-3 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex. 1e, pp. 47-48) 

Claimant returned to full duty work on January 4, 2011.  She testified that upon her return to work both shoulders began hurting.  She testified she told one of her supervisors, Ms. Glenn, her shoulders hurt after work.  She testified that on one occasion, after reporting shoulder pain, she was told she was only making 90 percent of her quota and that this was not acceptable.  

Ms. Glenn testified in deposition she was claimant’s supervisor.  Ms. Glenn testified she did not recall claimant complaining of shoulder pain while she was at work.  (Ex. 15, Dep. pp. 39-41)  In a February 13, 2011 memo, Ms. Glenn indicated she told claimant she needed to improve her production numbers.  (Ex. 12) 

Claimant testified she never told Ms. Glenn she was unable to make production quotas because of shoulder pain.  (Ex. G, pp. 16, 64) 

On or about February 16, 2011, claimant took PTO time off.  Claimant indicated the PTO time was to rest her shoulders.  (Ex. 11, p. 3; Ex. 12, p. 2)  Claimant testified the last date she worked at A.Y.M. was February 16, 2011.  

On March 10, 2011, claimant resigned from A.Y.M.  She indicated in her resignation note that she had pain in her shoulders and was incapacitated to “all aspects of physical labor.”  (Ex. 10)

On March 15, 2011, claimant returned to Dr. Quenzer with complaints of right shoulder pain.  An MRI was recommended.  (Ex. 1e, p. 50)  Dr. Quenzer opined claimant would be able to work restricted duty.  Dr. Quenzer was unable to see if claimant had a rotator cuff injury on the right following an MRI and an MRI arthrogram was recommended.  (Ex.1e, pp. 55-56)  Claimant underwent an MRI arthrogram in March 2011.  It showed a partial thickness tear on the right.  A second surgery was recommended and chosen as a treatment option.  (Ex. 1e, pp. 60-61) 
On May 20, 2011, claimant underwent a second right shoulder surgery consisting of a rotator cuff repair.  (Ex. 1e, pp. 66-67) 

On June 28, 2011, Dr. Quenzer found claimant able to return to work on restricted duty with no use of the right shoulder, if available.  (Ex. 1e, pp. 73-79) 

Claimant returned to Dr. Quenzer on November 22, 2011.  Claimant complained of pain in the left shoulder.  Claimant was found to be at MMI on the right.  (Ex. 1e, pp. 80-85) 

In a January 20, 2012 letter, Dr. Quenzer gave his evaluation of claimant’s permanent impairment regarding the right shoulder.  He found claimant had a 9 percent permanent impairment to the body as a whole as a result of her two surgeries.  (Ex. 1e, pp. 86-88) 

In a March 1, 2012 report, Margaret Fehrle, M.D., gave her opinions of claimant’s condition following an independent medical evaluation (IME).  Dr. Fehrle restricted claimant to lifting up to 10 pounds.  She agreed claimant had a 9 percent permanent impairment to the body as a whole regarding her right shoulder.  (Ex. 1h) 

Dr. Fehrle found claimant had a probable left shoulder impingement.  She found claimant’s work at A.Y.M. caused claimant’s right shoulder pain, and caused some of her left shoulder problems.  She did not find claimant at MMI regarding her left shoulder.  She recommended claimant should get injections and physical therapy for her left shoulder.  (Ex. 1h) 

In a March 7, 2012 letter, written by defendant’s counsel, Dr. Quenzer indicated a traumatic injury, like a slip and fall, could cause a rotator cuff injury.  He indicated if claimant fell in 2009, it possibly could be the cause of claimant’s right shoulder injury, instead of work.  (Ex. 1e, pp. 89-93) 

In a June 19, 2012 report, Dr. Quenzer gave claimant permanent restrictions on the right shoulder of avoiding vibrating tools, no lifting above chest level and no repetitive vigorous grasping, pinching, pushing or twisting.  (Ex. 1e, pp. 93-94)  The work restrictions indicate claimant can use both hands together without limitations.  The restrictions also indicate claimant is limited to lifting up to 10 pounds frequently with both hands.  (Ex. 1e, pp. 93-94) 

Dr. Quenzer testified in deposition it was not likely work caused claimant’s rotator cuff tear.  He opined it was more likely the tear was a degenerative condition and that work aggravated claimant’s condition.  (Ex. 13, Dep. pp. 26, 88) 

Dr. Quenzer testified that for people of claimant’s age group, a full thickness tear is often caused by a single traumatic event, like a fall.  Dr. Quenzer said he could not offer an opinion regarding causation concerning an undocumented fall.  (Ex. 13, Dep. pp. 88-89) 

Dr. Quenzer said he noted in several records claimant complained of some left shoulder discomfort.  He said he told claimant to contact human resources with A.Y.M. if she thought her left shoulder condition was significant enough for evaluation.  Dr. Quenzer said that to the best of his knowledge, claimant never contacted A.Y.M. about a left shoulder problem.  (Ex. 13, Dep. p. 63)  Dr. Quenzer testified it was possible claimant could have a left shoulder problem caused by overuse at work.  (Ex. 13, pp. 68-69) 

Marlene DoBraska testified she was the HR representative for A.Y.M.  In that capacity, she was familiar with claimant’s work schedule and with claimant’s workers’ compensation claim.  Ms. DoBraska testified in deposition that given claimant’s restrictions, A.Y.M. could keep claimant busy with full time work.  (Ex. 32, Dep. p. 36)  She also testified in deposition she did not know of any full time jobs claimant could perform given her restrictions.  (Ex. 32, Dep. p. 39)  
At hearing, Ms. DoBraska testified that between January 4, 2011 and February 16, 2011 claimant did not complain of right or left shoulder problems.  She testified claimant could return to A.Y.M. given Dr. Quenzer’s permanent restrictions.  

Claimant testified that since she resigned from A.Y.M., she has looked for work, but has not been successful in finding another job.  She says that the list of employer’s found at Exhibit 31, details employer’s she has contacted in order to find work.  Claimant testified she has been unable to find a job.  Claimant testified she did not begin looking for work until March 2012.  She said that her efforts to find work were due to her filing for unemployment insurance.  (Ex. G, Dep. pp. 19, 71-74)  Claimant testified in deposition she was looking for “sit-down” work only.  (Ex. G, pp. 74-75)  Claimant said she only looks for work at businesses in her area and asks if they are hiring.  She said that none of the businesses that she contacted were hiring.  At the time of her deposition, claimant had not filed any job applications.  (Ex. G, Dep. pp. 19, 71-75; Ex. 31) 

Claimant testified that between March 2011 and May 2011, she was at her nephew’s convenience store trying to learn how to work a cash register and a computer.  She said she worked the register at the store, but was not a paid employee.  She said she worked the register in effort to learn how to use a cash register and computer.  

Claimant testified she has continual pain in her right shoulder.  She said that performing activities of daily living aggravates her right shoulder.  She says she has more strength in the left shoulder than her right.  

Claimant testified she did not believe she could return to work at A.Y.M., given the condition of her shoulders.  She said she could not return to work as a CNA because of limitations with her shoulders. 
CONCLUSIONS OF LAW

The first issue to be determined for both File No. 5037101 (date of injury February 4, 2010) and File No. 5037100 (date of injury March 10, 2011) is if claimant’s injury arose out of and in the course of employment.  
Regarding claimant’s date of injury of February 4, 2010, claimant contends she injured her right shoulder as a result of her work at A.Y.M.  Defendants claim claimant injured her right shoulder in a slip and fall on ice.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

A cumulative injury is manifested when the claimant, as a reasonable person, would be plainly aware that he or she suffered from a condition or injury; that the condition was caused by employment; and when the employee knew the physical condition was serious enough to have a permanent adverse impact on the employment or employability.  Herrera v. IBP, Inc., 633 N.W.2d 284, 288 (Iowa 2001).  In a cumulative injury case, the date of injury is usually in dispute and the agency is not limited in finding a date that is specifically alleged.  Hill v. Fleetgard, Inc., File No. 1282742 (App. July 24, 2003).  
Claimant testified she hurt her shoulder while working an Okuma machine.  The record indicates claimant’s work on the Okuma was repetitive.  The record indicates that the work in Department 7-07 was repetitive and continuous.  The record also indicates that the jobs claimant worked at required a high rate of production and repetition.  

Ms. McMahon testified claimant told her on several occasions she hurt her right shoulder after falling on ice.  Kelly Pryor corroborated Ms. McMahon’s testimony.  Other witnesses, such as Mr. Shepherd and Mr. Brown testified they believe they only heard Ms. McMahon tell them claimant had hurt her shoulder from falling on ice.  

Claimant denies hurting her shoulder from falling on ice.  There are no medical records and no documentation of any kind that claimant injured her shoulder from falling on ice.  

Two experts have opined regarding causation of claimant’s right shoulder injury.  Dr. Quenzer treated claimant for an extended period of time and performed two surgeries on claimant’s right shoulder.  He opined claimant’s rotator cuff tear was materially aggravated by her work at A.Y.M.  He indicated it was possible claimant could have a rotator cuff tear from the fall.  He also opined he could not give a medical opinion on causation concerning an undocumented fall.  (Ex. 13, Dep. pp. 26, 88-89) 

Dr. Fehrle also found claimant’s right rotator cuff injury was caused by work at A.Y.M.  (Ex. 1h) 

Two witnesses claim claimant told them she hurt her right shoulder from falling on ice.  This alleged fall is undocumented.  It is well documented claimant complained of a right shoulder injury due to work.  The record indicates claimant’s job was repetitive and demanding.  Two physicians have opined that claimant’s injury to her right shoulder was caused by her work at A.Y.M.  Given this record, claimant has carried her burden of proof that her right shoulder injury of February 4, 2010 arose out of and in the course of her employment with A.Y.M.  

Claimant has pled an injury to her right shoulder on February 4, 2010 and also an injury to her right shoulder on March 10, 2011.  The testimony from Dr. Quenzer indicates claimant’s second surgery to her right shoulder was necessary as claimant did not fully heal from her first shoulder surgery.  (Ex. 13, pp. 36-38, 40-46, 80-83)

There is no evidence claimant sustained a second injury to her right shoulder on or about March 10, 2011.  Based on this record, it is found claimant sustained only one injury to her right shoulder and not two separate and distinct injuries.  The date of injury of the claimant’s right shoulder is found to be February 4, 2010. 


As it is found that claimant’s right shoulder injury only pertains to File No. 5037101 (date of injury February 4, 2010), the next issue to be determined is if claimant sustained a left shoulder injury arising out of and in the course of employment on or about March 10, 2011.  The law regarding arising out of and in the course of employment and cumulative injuries, as detailed above, applies to this issue, but will not be repeated here.  

Claimant contends she sustained an injury to her left shoulder that occurred, in part, from overuse of the left shoulder while working under restricted duty for the right shoulder.  


There is a medical note in Dr. Quenzer’s records of August 10, 2010 where he advises claimant to be aware of a potential overuse to the left arm.  (Ex. 1e, p. 35)  Between August 10, 2010 until claimant’s last day of work on February 16, 2011, there are no other medical records regarding any potential left shoulder problems.  It was not until May 21, 2011, that claimant complained of left shoulder pain again.  (Ex. 1g, p. 3)  This is approximately nine months after the last medical record of the potential record of a left shoulder concern, and approximately three months after claimant terminated her employment with A.Y.M.  

Dr. Quenzer testified he cannot say within a reasonable degree of certainty that claimant’s left shoulder injury was caused by her work.  (Ex. 13, Dep. pp. 65, 68-69)  


Dr. Fehrle opined claimant’s work at A.Y.M. caused “some of her left shoulder problems due to overuse.”  (Ex. 1h, p. 2)  


Dr. Quenzer treated claimant for an extended period of time.  He was not able to give an opinion within a reasonable degree of medical certainty that claimant’s left shoulder problems were caused by work.  Claimant was advised in August 2010 to avoid overuse of the left arm.  Nine months passed before there is any further mention of any left shoulder complaints.  Claimant’s own experts indicate “some” of claimant’s left shoulder problems could be due to overuse at A.Y.M.  Given this record, claimant has failed to carry her burden of proof her left shoulder injury arose out of and in the course of employment. 


As claimant has failed to carry her burden of proof that her left shoulder injury arose out of and in the course of her employment, all other issues regarding File No. 5037100 (date of injury March 10, 2011) are moot.  


The next issue to be determined is if claimant’s claim for benefits is untimely under Iowa Code section 85.23.


Iowa Code section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days of the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.  


The purpose of the 90‑day notice for actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notices met when the employer, has a reasonably conscientious manager, is alerted of the possibility of the potential compensation claim through information which makes the employer aware that the injury occurred and it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985).  


Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W.91 (1940). 


The 90‑day limit for notice does not begin running until the employee, acting reasonably, should know the injury is both serious and work connected.  Robinson v. Dept. of Transportation, 296 N.W.2d 809, 812 (1980).  The statute of limitations also does not begin to run until the employee knows that the physical condition is serious enough to have a permanent adverse impact on the employment or the employability.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001). 

Claimant reported a right shoulder injury to Ms. Glenn on February 4, 2010.  The record indicates that six to nine months before, claimant told her supervisor, Mr. Malone, she had pain in her right shoulder due to work.  (Ex. G, pp. 41-42)  Mr. Malone did not report the injury to Human Resources or recommend claimant fill out an injury report.  He instead moved claimant to a different work area.  Given this record, it is found claimant gave timely notice of her injury to A.Y.M.  


Since it is unclear the precise date that claimant informed Mr. Malone of a work injury, and evidence indicates claimant did complete an injury report on February 4, 2010 with Ms. Glenn, the date of injury regarding File No. 5037101 is found to be February 4, 2010.  


The next issue to be determined is extent of claimant’s entitlement to temporary benefits.  

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.


In the hearing report, claimant indicates she seeks temporary benefits from March 10, 2011 through June 19, 2012.  In the post hearing brief, claimant contends that she is due healing period benefits for the right shoulder injury from March 10, 2011 through November 22, 2011.  (Claimant’s post hearing brief, page 14)


Claimant left employment with A.Y.M. on March 10, 2011.  No physician or doctor restricted claimant from working at that time.  There is no medical record indicating claimant was not able to work at A.Y.M. at that time.  For these reasons, claimant is not due temporary benefits commencing on March 10, 2011.  Dr. Quenzer evaluated claimant on March 15, 2011.  He indicated claimant was capable of working with restricted duty on March 15, 2011.  The record indicates A.Y.M. accommodated claimant’s work restrictions both before and after her first shoulder surgery.  On May 20, 2011, claimant underwent a second right shoulder surgery.  (Ex. 1e, pp. 66-67)  On June 28, 2011, Dr. Quenzer found claimant could return to work on restricted duty with no use of the right arm.  (Ex. 1e, pp. 73, 79)  As noted, A.Y.M. accommodated claimant’s work restrictions following both before and after her first shoulder surgery involving one-armed work.  There is no evidence they would not accommodate claimant following a second surgery.  For these reasons, claimant is due healing period benefits from May 20, 2011 through June 28, 2011.  


The next issue to be determined is the extent of claimant’s entitlement to permanent partial disability benefits.  

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935) as follows:  "It is therefore plain that the legislature intended the term 'disability' to mean 'industrial disability' or loss of earning capacity and not a mere 'functional disability' to be computed in the terms of percentages of the total physical and mental ability of a normal man."

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd‑lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Id., at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd-lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.  Guyton, 373 N.W.2d at 106.


Claimant was 52 years old at the time of hearing.  She graduated from high school.  Claimant has worked as a CNA.  She began working at A.Y.M. in 1998.  


Two physicians have opined that claimant’s functional impairment is 9 percent permanent impairment of the body as a whole.  Given this record, it is found that claimant has proven that she has a functional impairment of 9 percent to the whole body.  


Dr. Quenzer found claimant had permanent restrictions of no repetitive or vigorous grasping, pinching, pulling or pushing; no use of vibrating tools; and no use of the left or right hand above chest level.  He also indicated claimant had limitations regarding lifting on the right and left.  Dr. Quenzer noted claimant had no limitations regarding use of both hands, but also seems to limit claimant to lifting up to 5 pounds frequently and 10 pounds occasionally with both hands.  (Ex. 1e, p. 94)  Based on this record, it is found claimant has restrictions as detailed in Exhibit 1e, page 94.  It is unclear what restrictions claimant has regarding lifting with both hands.  


No doctor has opined claimant cannot return to work.  No vocational expert has opined claimant cannot return to competitive employment or that claimant has a loss of access to employability because of her restrictions.  


The record indicates claimant worked a cash register and learned how to use a register at her nephew’s convenience store between March 2011 and May 2011.  


Claimant testified she began looking for work in March 2012, in part due to her filing for unemployment insurance.  (Ex. G, Dep. pp. 19, 71-74)  Claimant testified she has looked for “sit-down” work only.  (Ex. G, pp. 74-75)  There are no permanent restrictions that limit claimant to only sedentary work.  Claimant said she has stopped at local business and asked if they were hiring.  She said none of the business she has inquired about were actually hiring.  At the time of her deposition, claimant had not filed a job application for any potential employers.  (Ex. G, pp. 19, 71-75; Ex. 31) 

Claimant has a 9 percent permanent impairment to the body as a whole.  She has restrictions regarding both upper extremities.  Ms. DoBraska indicated claimant could return to work at A.Y.M., but also testified that A.Y.M. does not have a full time position within claimant’s restrictions.  No physician has restricted claimant from returning to work.  No vocational expert has given an opinion regarding claimant’s loss of access to the job market.  Claimant did work a cash register at her nephew’s convenience store for a few months.  Claimant’s job search consists of her asking for work at area businesses.  She has yet to fill out a job application.  Given this record, claimant has failed to make a prima facie case of total disability.  For this reason, claimant has failed to carry her burden of proof that she is an odd-lot employee. 


For the same reasons as detailed above, claimant would also fail to carry her burden of proof that she is permanently and totally disabled.  


When all relevant factors are considered, claimant is found to have a 40 percent loss of industrial disability or loss of earning capacity.  Dr. Quenzer found claimant at maximum medical improvement on November 22, 2011.  (Ex. 1e, p. 81)  Permanent partial disability benefits shall commence on this date.  


The last issue to be determined is if there is a causal connection between the injury and the claimed medical expenses.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).


As noted above, claimant’s right shoulder injury of February 2010 and her two subsequent surgeries arose out of and in the course of employment.  There is no evidence in the record that the medical bills from claimant’s right shoulder injury are not fair and reasonable.  Based on this, defendants are liable for the claimed medical expenses as they relate to claimant’s right shoulder injury. 
ORDER

THEREFORE, IT IS ORDERED:
Regarding File No. 5037101 (date of injury February 4, 2010): 
That defendants shall pay claimant healing period benefits at the rate of three hundred eighty-two and 02/100 dollars ($382.02) from May 20, 2011 through June 28 2011. 

That defendants shall pay claimant two hundred (200) weeks of permanent partial disability benefits at the rate of three hundred eighty-two and 02/100 dollars ($382.02) commencing on November 22, 2011. 
That defendants shall pay accrued weekly benefits in a lump sum. 

That defendants shall pay interest on unpaid weekly benefits awarded above as set forth in Iowa Code section 85.30. 

That defendants shall pay medical expenses as detailed above. 

That defendants shall file subsequent reports of injury as required by this agency under rule 876 IAC 3.1(2). 

That defendants shall pay the costs of this matter as required under rule 876 IAC 4.33. 

That defendants shall receive credit for benefits previously paid. 

Regarding File No. 5037100 (date of injury March 10, 2011):

Claimant shall take nothing from this file.

Signed and filed this ___30th __ day of November, 2012.
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