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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CRAIG ALLEN EDMONDS,
  :



  :


Claimant,
  :


  :

vs.

  :



  :          File No. 1283119

UNIVERSITY OF IOWA HOSPITALS
  :

AND CLINICS,
  :



  :       A R B I T R A T I O N 


Employer,
  :



  :            D E C I S I O N

and

  :



  :

STATE OF IOWA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                    Head Note No.:  1803

______________________________________________________________________

STATEMENT OF THE CASE

Craig Allen Edmonds, the claimant, seeks workers’ compensation benefits from defendant, the University of Iowa Hospitals and Clinics (UIHC), an agency of the state of Iowa, a self-insured employer.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard the claim on July 16, 2002.  The oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript. 

The parties agreed to the following matters in a written hearing report submitted at hearing:

1.  An employee-employer relationship existed between claimant and UIHC at the time of the alleged injury.

2.  Claimant is not seeking temporary total or healing period benefits. 

3.  If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4.  If I award permanent partial disability benefits, they shall begin on June 14, 2001.

5.  At the time of the alleged injury, claimant's gross rate of weekly compensation was $410.11.  Also, at that time, he was single and entitled to one exemption for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $254.04 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6.  Although claimant is seeking permanency benefits, claimant is also seeking alternate care.

Claimant’s exhibits were marked numerically.  Defendants’ single exhibit was marked “A.”

ISSUES

The parties submitted the following issues for determination in this proceeding:

I.  Whether claimant received an injury arising out of and in the course of employment; 

II.  The extent of claimant's entitlement to disability benefits.

III.  The extent of claimant's entitlement to medical benefits including reimbursement for an independent medical examination by Keith Riggins, M.D.

FINDINGS OF FACT

After reviewing and considering all of the evidence received at hearing, I make the following findings of fact:

In these findings, I will refer to the claimant by his first name, Craig, and to the defendant employer as UIHC.

From my observation of his demeanor at hearing including body movements, vocal characteristics, eye contact, and facial mannerisms, while testifying, in addition to consideration of the other evidence, I find Craig credible. 

Craig is a 43-year-old former nursing assistant at UIHC.  He began his employment at UIHC in 1998.  Craig testified that despite a prior cervical spine injury from a diving accident and resulting surgery in 1988 and a work related low back injury and resulting surgery  in 1992, he had no problems performing his patient care duties; had no physical limitations; and, always received good performance appraisals at UIHC prior to November 2000.  However, he also testified that he left a job of food and nutrition director due to lifting problems after the 1992 injury.  He had been working in food service for approximately 18 years prior to that time following vocational training in the Job Corps program.

Craig states that he has been treated for posttraumatic stress syndrome since receiving a gunshot wound in 1991.  This treatment involves only the taking of prescription anti-anxiety medication which continues today.  However, he denies that this condition affects his ability to work.  His testimony is again uncontroverted.

There is little dispute that Craig experienced an acute onset of low back pain on or about November 13, 2000, after lifting a patient at UIHC.  (Exhibit 1)  There is little or no dispute that following this incident Craig was diagnosed and treated for a recurrent herniated disc at the L4-5 vertebral level (the same level as the 1992 injury).  (Ex. 2-3)  There is no dispute that this treatment included back surgery on January 4, 2001, by John Glaser, M.D., an orthopedic surgeon at UIHC.  (Ex. 4)  There is no dispute that his current work restrictions considered permanent by Patrick Hartley, M.D., UIHC’s authorized occupational physician, disqualifies Craig from returning to his nursing assistant job at UIHC due to the amount of lifting required.  (Ex. 5) 

Craig told an evaluating physician in this case, Keith Riggins, M.D., that the 1992 surgeon provided a permanent  impairment rating but he could not recall the amount.  No medical records were offered from the treating medical providers for 1988 or 1992 injuries and surgeries.  Considering my experience in this matters and my familiarity with the AMA Guides on Evaluating Permanent Impairments, I think it unlikely that Craig would not have some sort of impairment rating following these back surgeries.  However, I am unable to ascertain the amount of any such impairment.  More importantly in this industrial case, as Craig’s testimony is uncontroverted about his ability to perform full duty including heavy lifting, pushing and pulling as a nursing assistant prior to November 13, 2000, at UIHC and the lack of physical restrictions in his nursing job before November 13, 2000, at UIHC,  I am unable to find that Craig had any ascertainable work limitations or disabilities before the alleged work injury in this case.

I find that on November 13, 2000, Craig suffered an injury to his low back which arose out of an in the course of his nursing job at UIHC.  I find that due to this injury Craig is unable to return to his nursing assistant job at UIHC.

Craig made two attempts to return to work at UIHC.  He initially returned to patient care but with restrictions against lifting and working more than 4-6 hours a day.  However, his leg pain worsened and after physicians increased his restrictions, UIHC could no longer accommodate for his injury and upon the agreement of his treating physicians, Craig was not allowed to return to his nursing job.  (Ex. 5)  Craig was then placed into a special UIHC program for reemploying disabled persons by providing priority referrals.  (Ex. A)  This apparently was not successful until Craig on his own secured a job as a clerk with student health services in July 2001.  Craig testified that this job involved only answering the phone and scheduling appointments with the student health physicians.  

Craig testified that he felt he was capable of performing the student health clerical job but stated that he must alternate between sitting and standing and he did have some problems operating the computer while standing.  Despite being a full-time employee of UIHC since 1998, Craig had to undergo a second probationary period and he was terminated before completing this probation.  He said he was told that he was not performing the clerical job “up to standards” but was only informed of one scheduling complaint a week earlier.  He has not been gainfully employed since, although he has made numerous applications for clerical or other work at UIHC and for other unskilled food service and clerical jobs in the Iowa City area.  He was employed a couple of years ago for a short time by an electronics firm that provides services at University athletic events.  This job only involved watching TV monitors for a few hours.

With the assistance of the Iowa vocational rehabilitation department, Craig attended and successfully completed in June 2002 a technical training course in computer support.  He now has a certification as an apprentice technical support person but at this time has not secured employment in that field.  Apparently a new flare-up of back problems has prevented continuance of training which could lead to a national certification.  Craig attempted to start his own computer support business but he did not generate enough income to pay the $300 costs for his newspaper ad. 

Dr. Hartley opined that Craig reached maximum medical improvement on June 14, 2002.  At that time, the doctor opined that Craig has a 13 percent permanent partial impairment using the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition, as a consequence of his disc herniation and surgery.  The doctor imposed permanent activity restrictions consisting of occasional lift, push, and pull up to 50 pounds;  more frequent lift, push, and pull up to 20 pounds; and, only occasional twisting, bending, and stooping.  With regard to Craig’s nursing assistant duties, Dr. Hartley opined that Craig can only perform infrequent patient lifting (once or twice per hour at most) with assistance only.  (Ex. 9)   

In an evaluation requested by Craig’s attorney, Keith Riggins, M.D., an orthopedist, opines that Craig has suffered a 21 percent permanent partial impairment under the AMA Guides.  Dr. Riggins did not discuss activity restrictions.  (Ex. 10)

Craig continues to complain of chronic backaches and more recently of severe flare-ups of back and leg pain every 2-3 weeks which renders him unable to even stand or walk for 3-4 days.  He stated that he initially returned to the company authorized physician, Dr. Hartley, seeking treatment but was refused.  He stated that only Dr. Glaser agreed to see him in June 2002.  Craig’s attorney also asked Dr. Glaser for his views as to Craig’s work activity restrictions.  

After his last evaluation of Craig in June 2002, Dr. Glaser recommended that Craig undergo a physical rehabilitation evaluation and a functional capacity evaluation at the same time.  He concluded his report as follows:

I really don’t have an opinion as to what his maximum lift, push, and pull is nor do I have an opinion regarding his impairment rating at this point.  If we are going to do the rehab program, therefore he is most likely is not at maximum medical improvement and therefore an impairment rating is not particularly appropriate at this time.

(Ex. 11)

To date, defendants have refused to authorize these treatment recommendations by Dr. Glaser.  (Ex. 12 and 13)

Barbara Laughlin, a vocational rehabilitation expert, testified at hearing that the uncertainty of Craig’s work restrictions and the lack of a functional capacities test hampered her ability to assess the vocational impact of the injury.  However, she states that in any event it will be difficult for Craig to find a job due to his many back surgeries and rather extensive restrictions from Dr. Hartley.  If his restrictions worsen, his employability could be even more adversely affected.  She stated that she did not assess the computer support employment option but she agrees with the state vocational people that this might be a good avenue for Craig to pursue.

Clearly, the work injury of November 13, 2000, is a cause of some degree of permanent partial impairment to Craig’s body as a whole and permanent limitations on physical activity.  However, according to the orthopedic surgeon who surgically treated the injury, Dr. Glaser, Craig has not as yet reached maximum.  The views of Dr. Glaser are the most convincing in the record.  As an orthopedic surgeon, he is more qualified than the occupational physician, Dr. Hartley, on the treatment options for an orthopedic problem.  Also, he is more credible than Dr. Riggins, who was retained for the sole purpose of providing an impairment rating.

Therefore, only after completion of treatment and a valid functional capacity evaluation can the full extent of Craig’s permanent disability be assessed especially on an industrial or loss of earning capacity basis.  He may or may not be employable in any capacity after his physical capacities are assessed.  

I also find that defendants have failed to show that his termination during this probationary status constitutes a voluntary refusal of Craig to perform suitable work.  Craig has been totally disabled since that time.

I find that defendants have abandoned Craig’s care by failing to promptly offer care reasonably suited to treat the injury.

Finally, I find that the evaluation of Dr. Riggins was performed at the request of claimant only after an evaluation by Dr. Hartley, a physician chosen by defendants.

CONCLUSIONS OF LAW

I.  Claimant has the burden of proving by a preponderance of the evidence that claimant received an injury arising out of and in the course of employment.  The words "out of" refer to the cause or source of the injury.  The words "in the course of" refer to the time and place and circumstances of the injury.  See generally, Cedar Rapids Community Sch. v. Cady, 278 N.W.2d 298 (Iowa 1979); Crowe v. DeSoto Consol. Sch. Dist., 246 Iowa 402, 68 N.W.2d 63 (1955).  An employer takes an employee subject to any active or dormant health impairments.  A work connected injury that more than slightly aggravates the condition is considered to be a personal injury.  Ziegler v. United States Gypsum Co., 252 Iowa 613, 620, 106 N.W.2d 591 (1961) and cases cited therein.

In the case sub judice, I found that claimant carried the burden of proof and demonstrated by the greater weight of the evidence that he suffered the work injury as alleged in his petition.

II.  Although I found permanency from the work injury, a final assessment of permanent disability cannot be made at this time as claimant remains off work due to his injury, claimant is entitled to a running award of healing period benefits from the date of his termination by UIHC on October 1, 2001.  Although claimant’s attorney did not request a running award of healing period benefits in the hearing report, the evidence demands that this be the result in this case.  Craig’s failure to complete his recovery is the fault of defendant, the State of Iowa, whose representatives have abandoned his care contrary to the statutes of this state.

Only non-work related prior industrial disability can be apportioned from a permanency award.  Venegas v. IBP, Inc., 638 N.W.2d 699 (Iowa 2002).  However, in any event, apportionment is not appropriate in this case because I was unable to ascertain any prior disability.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995); Tussing v. George A. Hormel & Co., 461 N.W.2d 450, 453 (Iowa 1990).

Claimant is entitled to weekly benefits for healing period under Iowa Code section 85.33 for his absence from work during a recovery period until claimant returns to work; until claimant is medically capable of returning to substantially similar work to the work he was performing at the time of injury; or, until it is indicated that significant improvement from the injury is not anticipated, whichever occurs first.  However, a voluntary refusal to perform other work offered by an employer suspends the right to healing period benefits.  Iowa Code section 85.33 (3).  However, this is an affirmative defense and the preponderance of the evidence in this case failed to show that this was a voluntary refusal of suitable work.  

III.  Claimant seeks alternate care under Iowa Code section 85.27.  This Code section provides in part that the employer is obligated to furnish reasonable medical services and supplies to treat an injured worker and the employer has the right to choose the care.  However, the treatment must be provided promptly and the treatment must be reasonable suited to treat the injury without undue inconvenience to the employee.  If the employee is dissatisfied with the care offered by the employer, Iowa code section 85.27 provides that the employee must communicate the basis of such dissatisfaction to the employer and if the injured worker and the employer cannot agree on alternate care, the workers’ compensation commissioner may allow and order such other care.  

Claimant bears the burden of proof to show by a preponderance of the evidence that the offered medical treatment is not reasonably suited to treat the injury without undue inconvenience to the employee.  See Lawyer and Higgs, Iowa Workers’ Compensation Law and Practice, Third Edition, sec.15-4, pages 188-189 and cases cited therein.  In the case before us, claimant carried his burden and it was found as a matter of fact that the offered care was not reasonably suited to treat the injury.

Employers have the right to choose the medical care but only if that care is offered promptly, reasonably suited to treat the injury, and offered without undue inconvenience to the injured worker.  Employers who choose not to do so, lose the right of to choose the care.  West Side Transport v. Cordell, 601 N.W.2d 691 (Iowa 1999). 

I shall order the defendant to provide the care last recommended by Dr. Glaser by a provider of claimant’s choosing.

According to Iowa Code section 85.39,  this agency can order an employer to furnish to an injured worker one independent evaluation of his disability by a doctor chosen by the injured worker only if there has been a previous disability evaluation by a doctor retained by the employer with which the worker disagrees.  Employer retained means employer chosen.  IBP, Inc. v. Harker, 633 N.W.2d 322 (Iowa 2001).  

In this case, Dr. Hartley, an employer chosen doctor, issued an impairment rating.  Claimant disagreed with this rating and retained Dr. Riggins for an independent evaluation.  Claimant is entitled to reimbursement for this evaluation.

ORDER

1.  Defendant shall pay to claimant healing period benefits from October 2, 2001, to the present time and said benefits shall continue indefinitely into the future at the stipulated rate of two hundred fifty four and 04/100 dollars ($254.04) per week until claimant returns to work; until claimant is medically capable of returning to substantially similar work to the work he was performing at the time of injury; or, until it is indicated that significant improvement from the injury is not anticipated, whichever occurs first.

2.  Defendant no longer has the right to choose the care for the work injury of November 13, 2000.  Defendant shall provide to claimant all of the treatment recommendations provided by Dr. Glaser on June 5, 2002, including but not limited to a physical rehabilitation evaluation and a functional capacity evaluation by providers chosen by claimant.

3.  Defendant shall pay to claimant the cost of the medical evaluation by Keith Riggins, M.D.

4.  Defendant shall pay accrued weekly benefits in a lump sum and shall receive credit against this award for all benefits previously paid.  

5.  Defendant shall pay interest on weekly benefits awarded herein pursuant to Iowa Code section 85.30.

6.  Defendant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

7.  Defendant shall file subsequent reports of activity on the payment of this award as requested by this agency pursuant to administrative rule 876 IAC 3.1.

8.  The issue of the claimant's entitlement to compensation for permanent partial disability cannot yet be determined and is bifurcated for a subsequent hearing.  When either party is prepared to proceed to hearing on the permanency issue, that party shall either file an application for hearing or convene a conference call with the hearing administrator and the opposing party in to select a date and time for the hearing.  A hearing assignment order will be issued.  The undersigned will preside if available.  The hearing will address any new issues that have arisen since the initial hearing if notice of those issues is given to the opponent before the party's case preparation completion deadline.

Signed and filed this _____7th______ day of August, 2002.

   ________________________







 LARRY P. WALSHIRE







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Stephen Greenleaf

Attorney at Law

PO Box 1757

Iowa City, IA 52244
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Assistant Attorney General

Tort Claims Division
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Des Moines IA 50319


