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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

KAY SPEARE,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                     File No. 1316731

ARAMARK UNIFORM SERVICES,
  :



  :                  A R B I T R A T I O N


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

RELIANCE NATIONAL LIFE
  :

INSURANCE CO.,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO.:  1803


Defendants.
  :

_____________________________________________________________________

STATEMENT OF THE CASE


Kay Speare, the claimant, seeks workers’ compensation benefits from defendants, Aramark Uniform Services, the alleged employer, and its insurer, Reliance National Life Insurance Co., as a result of an alleged injury on March 8, 2000.  Presiding in this matter is Larry P. Walshire, a deputy Iowa Workers’ Compensation Commissioner.  I heard this claim on January 10, 2005.  Oral testimonies and written exhibits received during the hearing are set forth in the hearing transcript.  


Claimant’s exhibits were marked numerically.  Defendants’ exhibits were marked alphabetically.  References in this decision to page numbers of an exhibit shall be made by citing the exhibit number or letter followed by a dash and then the page number(s).  For example, a citation to claimant’s exhibit 1, pages 2 through 4 will be cited as, “Exhibit 1-2:4.”


The parties agreed to the following matters in a written hearing report submitted at hearing:

1. An employee-employer relationship existed between claimant and Aramark at the time of the alleged injury.

2. Claimant is not seeking temporary total or healing period benefits. 

3. If the injury is found to have caused permanent disability, the type of disability is an industrial disability to the body as a whole.

4. If I award permanent partial disability benefits, they shall begin on September 3, 2002.

5. At the time of the alleged injury, claimant's gross rate of weekly compensation was $374.00.  Also, at that time, she was married and entitled to four exemptions for income tax purposes.  Therefore, claimant’s weekly rate of compensation is $263.28 according to the workers’ compensation commissioner’s published rate booklet for this injury.

6. Medical benefits are not in dispute.

ISSUES


At hearing, the parties submitted the following issues for determination:

I. Whether claimant received an injury arising out of and in the course of employment; 

II. The extent of claimant's entitlement to permanent disability benefits.

FINDINGS OF FACT


In these findings, I will refer to the claimant by her first name, Kay, and to the defendant employer as Aramark.


Kay worked for Aramark for 22 years until she was terminated in September 2002 for failing to appear for work.  Kay states that her absence from work at that time was upon instructions from a treating physician authorized by defendants.  Kay has not been employed since stating that she is unable to work due to her severe ongoing back, neck and shoulder pain, which requires heavy medications which affects her thinking and her memory.  Kay is receiving Social Security Disability benefits.


Kay asserts that she injured her right shoulder, low back and neck from a fall at Aramark on March 8, 2000.  Kay testified that she reported this fall to her supervisor immediately and was told to go home and lay down.  She said she was not instructed further.  Kay stated that she then sought treatment on her own from James Mueller, M.D., who had previously treated a knee problem but that when he learned that this was due to a work injury, he refused to treat her and told her to go to Aramark's company doctor.  


A co-worker who worked next to Kay at the time of her fall testified at hearing that Kay fell but only upon some bags of clothes and did not strike the floor or a cart as claimed by Kay.  However, this worker also signed a note for Kay a few days after the incident that states otherwise.  (Exhibit 9)  The supervisor testified that he did not witness the fall and only observed Kay after the incident sitting on a bag of clothes.  This supervisor along with the plant manager testified that a week later Kay asked for treatment but initially refused to go to their company doctor.   


Obviously, Kay did later go to a company doctor who referred her to James Crouse, M.D., an orthopedic surgeon.  Dr. Crouse reports only a history of an onset of shoulder and back pain following a fall at work on March 8, 2000.  Kay subsequently underwent surgery to her shoulder but only conservative care for the neck and back including extensive physical therapy.  However, her pain continues and she remains on heavy dosages of pain medication to this day.  Dr. Crouse has imposed permanent restrictions consisting of no lifting or 20 pounds ad not repetitive bending, stooping, lifting or heavy lifting.  He also provided impairment ratings due to both the shoulder and back problems.  (Ex. O)  The doctor causally relates these conditions to the fall at work based upon the history provided to him by Kay.  Other authorized physicians also related the shoulder and/or back conditions to the alleged fall at work again based upon what was told to them by Kay.


However, the records of Gregory Harter, M.D., Kay's family physician, indicates that on March 2, 2000, six days before her alleged fall at work, she sought treatment for several complaints among which was shoulder pain from a rotator cuff injury she sustained six months earlier from a fall.  At that time, she requested a referral to Dr. Mueller, which she obtained.  (Exs. G, R-3)


The records of Dr. Mueller indicate that Kay sought treatment for right shoulder pain, on March 9, 2000.  According to Dr. Mueller, he was not provided any history of a fall at work, only a fall in September 1999.  There is no mention of any refusal to treat Kay.  In fact, he saw her again for these symptoms after an MRI revealed a rotator cuff tear and he recommended surgery.  Kay at that time told Dr. Mueller that she wanted to wait until some stomach problems ended before proceeding.  Kay subsequently received treatment from company doctors.


The records of Drs. Harter and Mueller are not the only inconsistencies in claimant's testimony.  In her deposition taken in December 2002, claimant denied any prior back treatment.  Kay has had recurrent treatment for back problems since 1978.  (Ex. K)  At hearing, she admitted to a prior back injury in 1991 but stated that she recovered from his and had no further problems other than occasional soreness after that time.  Kay also had right shoulder problems dating back to 1997 when she reported that she had injections into her right shoulder.  (Ex. K-18)   


Due to the above inconsistencies combined with her demeanor at hearing, I am unable to find Kay credible.  As a result I am unable to find that she suffered the fall in the manner described.  All of the supportive medical opinion is based upon the occurrence of the incident as described by Kay and the lack of prior symptoms.  Consequently, I am unable to rely upon these medical opinions.  Kay attempted to explain away the inconsistencies by claiming that her pain medication has affected her memory.  However, this does not explain the records of Drs. Harter and Mueller made at a time when she was not on such heavy medications.  


While the testimony of the co-worker who testified at hearing cannot be relied upon to challenge Kay's version of events on March 8, 2000, there is nothing in the record that supports Kay's version.  Given her lack of credibility, I cannot base any findings upon solely the word of Kay herself.  Her husband did not witness the event.


Therefore, I am unable to find that Kay suffered any compensable injury at Aramark on March 8, 2000.

CONCLUSIONS OF LAW


The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143. 


In the case at bar, I was not able to find that claimant suffered the injury as alleged.   The claim is denied in its entirety.

ORDER

1. Claimant shall take nothing further.

2. Claimant shall pay the costs of this action pursuant to administrative rule 876 IAC 4.33.

Signed and filed this ____25TH_______ day of January, 2005.

        ________________________







    LARRY P. WALSHIRE
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   COMPENSATION COMMISSIONER
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