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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

RENEE SMITH,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5011339

AMERICAN LEGION HANFORD
  :

POST # 5,
  :                      A R B I T R A T I O N



  :


Employer,
  :                           D E C I S I O N



  :

and

  :



  :

UNITED FIRE & CASUALTY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1400

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  Claimant, Renee Smith, claims to have sustained a work injury in the employ of defendant American Legion Hanford Post #5 (hereafter, “American Legion”) on November 29, 2001, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, defendant United Fire & Casualty.

The claim was heard and fully submitted in Cedar Rapids, Iowa, on July 14, 2005.  The record consists of Smith’s exhibits 1-11, defendants’ exhibits A-E, and the testimony of Smith, Sandra Day, John Sullivan, Bethany Anderson, Margaret Morgensen, Robert Feiereisen, and Yvonne Aubrey.  Smith failed to paginate her exhibits as required by the hearing assignment order; attorney Robert Wilson should take notice that the unknowing receipt of noncompliant evidence in this case does not suggest that similarly noncompliant submissions will be accepted in future contested case litigation.

Defendants were given an opportunity at hearing to show cause why a penalty should not be imposed for failure to file a first report of injury as required by Iowa Code section 86.12.  Yvonne Aubrey, an adjuster for United Fire & Casualty, testified that the first report was not filed for lack of Smith’s social security number and date of birth.

ISSUES

STIPULATIONS:

1.  An employment relationship existed between Smith and American Legion on November 29, 2001.

2.  If liability is established, Smith is entitled to healing period benefits from November 29 – December 10, 2001.

3.  Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity) commencing December 11, 2001.

4.  On the date of injury, Smith was single, entitled to two exemptions, and had average weekly wages of $342.00.  On those facts, published agency rate tables yield a compensation rate of $224.26, which is hereby adopted.

5.  Disputed medical care and associated costs are reasonable, necessary, and causally linked to the conditions upon which Smith bases her claim.

ISSUES FOR RESOLUTION:

1.  Whether Smith sustained injury arising out of and in the course of employment on November 29, 2001.

2.  Whether the injury caused either temporary or permanent disability.

3.  Extent of industrial disability.

4.  Entitlement to medical benefits.

FINDINGS OF FACT

Renee Smith, age 43, was on November 29, 2001 employed as the food and beverage manager for American Legion, a job that required some strenuous physical exertion such as lifting beer kegs.  Smith testified that she experienced sharp pain in the area of her navel while lifting a keg on that date, following which she vomited blood, passed out and was taken to St. Luke’s Hospital emergency room.  Following diagnosis of an umbilical hernia, Smith underwent a surgical repair on the following day at the hands of surgeon Thomas J. Bergstrom, M.D.  (Exhibit B, page 3)

Anthony D. Carter, D.O., took the following history at St. Luke’s:

HISTORY OF PRESENT ILLNESS:  This 39-year-old female has nausea, vomiting, dizziness, on and off chest pain. She has been throwing up for about a week, vomiting and diarrhea.  She has been continuing vomiting all day long.  She has had it since about the 23rd.  No blood in either.  She has had multiple diarrheal stools but none today, significant over the last two days.  Has been vomiting again all day today.  She has also noted a very tender spot right above her bellybutton that is extremely tender to push that has developed since she started throwing up a couple of days ago.

(Ex. A, p. 2)

Dr. Bergstrom on the same date took a similar history:

The patient is a 39-year-old Caucasian female who states that several days ago she had a feeling of flu-like symptoms with diffuse achiness, myalgias, some loose stools and a small amount of vomiting.  This has waxed and waned over the last three or four days, but this morning she developed quite a bit more vomiting and then started having significant pain in the area just above her umbilicus and this pain has been unremitting.  She had never noticed a lump or tenderness there before.  This pain became intense enough that she came to the emergency room . . . 

(Ex. A, p. 4)

Emergency room admission notes recorded by a registered nurse include this passage:  “Pt [patient] arrives to exam room per WC gives 8 day hx [history] of intermittent vomiting & diarrhea.”  (Ex. A, p. 9)

Dr. Bergstrom’s operative notes of November 30, 2001 are consistent:

FINDINGS:  This 49-year-old [sic] Caucasian female had not known about a hernia previously, but had had a flu-like syndrome recently with a great deal of vomiting and over the last 36 hours developed pain just above the umbilicus.

(Ex. B, p. 3)

In a letter dated January 22, 2004, defense counsel directly asked Dr. Bergstrom to relate the cause of Smith’s hernia, whether it resulted in permanent impairment, and what permanent restrictions he would recommend.  Dr. Bergstrom responded with handwritten notations on the face of the letter:  Smith’s history notes “no mention of [illegible; possibly “noting”] hernia at or after work.”  This response is interpreted as finding the hernia not work-related.  Dr. Bergstrom also anticipated no permanent impairment and did not recommend permanent restrictions.  (Ex. C, p. 1)

Smith testified that she does not remember giving a history at the hospital and claims that she was not examined by Dr. Bergman.  She denies having a weeklong history of symptoms and “doesn’t know” how the hospital records could have it so consistently wrong.  She denies a recent history of vomiting.  She denies a recent history of diarrhea.  Sandra Day, who took Smith to the hospital, left when Smith was taken into an examining room, leaving Smith alone.  She did not provide any history before leaving.  It is inescapable that the three essentially consistent histories taken by three different health care professionals came in fact from Smith.

The version of events Smith provided in an undated interrogatory answer is likewise not consistent with her current testimony:

11-29-01 – I had been at work, lifting cases of beer and beer kegs.  I then carried empty cases and kegs to the shed.  I had come back in to prepare for the day, which included hauling in four or five buckets of ice.  I unlocked the front door and walked to the safe and bent over and felt a sharp pain in my stomach and blacked out.  Dean, who has our towel service, found me.  I started throwing up and Sandy Day, office manager, took me to St. Luke’s Emergency Room.

(Ex. E, p. 1)

CONCLUSIONS OF LAW

As claimant in this litigation, Smith has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (Iowa 1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Id.

An injury occurs in the course of employment when an employee is where he was directed to be, and in the process of performing, about to perform, or engaging in acts incidental to the required job duties.  See, Miedema v. Dial Corp., 551 N.W.2d 309, 311 (Iowa 1996).  An injury must also arise out of the employment, and does so only if it is a “rational consequence of the hazard connected with the employment.”  Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 700, 73 N.W.2d 732, 737 (1955).  The “arising out of” element is satisfied if “the nature of the employment exposes the employee to risk of such an injury.”  Hanson v. Reichelt, 452 N.W.2d 164, 168 (Iowa 1990).  

Smith’s testimony, that, in the absence of ongoing symptoms of vomiting and diarrhea, she suffered an inguinal hernia while lifting a keg, is not consistent with her previous interrogatory answer, that she experienced the hernia while bending over some time afterwards.  She did not cite either version when providing a history to hospital employees, and in fact gave three different professionals a history of ongoing symptoms that she now denies having.  The treating surgeon, Dr. Bergstrom, cannot tie the hernia to work activities.  Smith’s current version of events is simply not credible.  Absent credible evidence of a work injury, Smith fails her burden of proof and defendants prevail.

ORDER

THEREFORE, IT IS ORDERED:

Smith takes nothing.

Costs are taxed to Smith.

Defendants shall pay a civil penalty of $100.00 to the Second Injury Fund of Iowa through the Office of the State Treasurer under Iowa Code section 86.12 for failure to file a First Report of Injury as ordered.

Signed and filed this ____9th____ day of November, 2005.
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