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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BERNADINE T MASON,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                        File No. 5008860

PIZZA HUT,
  :



  :                      A R B I T R A T I O N


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

OLD REPUBLIC INSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :         Head Note Nos.:  1402.30; 1801; 3003

______________________________________________________________________

STATEMENT OF THE CASE


Claimant, Bernadine Mason, filed a petition in arbitration seeking workers’ compensation benefits from Pizza Hut, employer, and Old Republic Insurance Co., insurer, both as defendants.  This case was heard in Des Moines, Iowa on August 15, 2005.  The evidence in this case consists of Claimant’s Exhibits 1-6, Defendants’ Exhibits A through M, and the testimony of claimant.

ISSUES

1. Whether claimant sustained an injury on April 24, 2002 that arose out of and in the course of employment;

2. Whether the alleged injury is a cause of permanent disability;

3. The extent of claimant’s entitlement to permanent partial disability benefits;

4. Claimant’s rate of compensation.

The parties indicated in the hearing report, and at hearing, that if claimant is found to have an injury that arose out of and in the course of employment, then claimant is entitled to temporary benefits from April 25, 2003 through September 30, 2003.  

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the witnesses’ testimony and considering the evidence in the record finds:  

Claimant was 42 years old at time of hearing.  She went up to the eleventh grade in high school.  She does not have a GED.  Claimant has worked at a bakery, and a convenience store.  

Claimant’s prior medical history is somewhat significant.  On February 18, 1997, claimant was evaluated at the neurology clinic with the Knoxville County Hospital with complaints of generalized pain.  She was diagnosed as having possible carpal tunnel syndrome bilaterally and potential fibromyalgia.  On September 19, 2000, claimant injured her left wrist while moving a refrigerator.  X-rays taken at that time revealed claimant had previously fractured the left wrist.  (Exhibit C, page 28)  Claimant indicated in her answers to defendants’ interrogatories that she had no other injuries prior to her work injury with Pizza Hut.  (Ex. I)  

Claimant began her employment with Pizza Hut in October of 2001.  Claimant was a shift leader with Pizza Hut.  Claimant testified her job duties as a shift leader included, but were not limited to, opening the restaurant, making and baking dough and pizzas, ordering product, unloading trucks and restocking coolers.  Claimant testified she usually worked with a 50-pound amount of dough and used an industrial mixer.  Claimant testified she spent approximately two hours everyday making and cutting dough.  She also testified she spent a significant portion of the day chopping toppings and cutting pizzas.  Claimant testified that when a store manager was fired, she assumed a number of the manager’s duties but was not paid as a manager.

Claimant testified that approximately six months after she started at Pizza Hut her hands and arms began to hurt.  On April 24, 2002, claimant reported her injury to her employer complaining of pain in her arms due to making dough and cutting pizzas.  (Ex. 3)  

On May 14, 2002, claimant treated with Ronald Bergman, D.O. with complaints of bilateral pain in her upper extremities for approximately five months.  Claimant indicated her job with Pizza Hut required her to repeatedly make dough and cut pizzas.  Dr. Bergman suspected bilateral carpal tunnel and epicondylitis.  He recommended Medrol Dose Paks and an EMG.  (Ex. B, p. 11)

An EMG, performed May 20, 2002 was normal with no active denervation detected.  (Ex. A, p. 1)

Claimant returned to treat with Dr. Bergman in May and July of 2002 with continued complaints of bilateral pain in the upper extremities.  Surgery was discussed and chosen as a treatment option.  (Ex, B, p. 11)  

In July of 2002, claimant was involved in a motor vehicle accident.  Claimant was assessed as having a neck and thoracic sprain and a contusion to her forehead and left shoulder.  X-rays taken at that time revealed claimant had a prior fracture of the left clavicle.  (Ex. C, pp. 30-34)

On September 9, 2002, claimant underwent a right carpal tunnel release performed by Dr. Bergman.  (Ex. A, p. 2)

Claimant testified she never returned to Pizza Hut after her surgery.  She testified Dr. Bergman released her for one-handed work following her surgery.  Claimant testified Pizza Hut would not let her return to work if claimant could only use one hand.  Claimant testified Pizza Hut would not rehire her after her surgeries.  Personnel records from Pizza Hut indicate claimant’s last day of work was April 24, 2002.  Claimant was terminated on or about September 3, 2002 for failure to show up or contact her employer regarding a return to work after April 24, 2002.  (Ex. G)  

Claimant followed up with Dr. Bergman in September and October of 2002.  Records indicate claimant made good improvement but still had intermittent right hand pain and loss of strength.  Claimant exhibited symptoms consistent with bilateral epicondylitis and left carpal tunnel syndrome.  Dr. Bergman recommended a left carpal tunnel release and injections into the epicondyles.  On September 23, 2002, claimant was returned to work for left‑handed duty only.  (Ex. B, pp. 13-14)

On November 11, 2002, claimant underwent a left carpal tunnel release and a Kenalog injection bilaterally to the lateral epicondyle.  (Ex. B, p. 15)

In December of 2002, claimant returned to treat with Dr. Bergman for follow‑up care.  Claimant’s symptoms improved regarding her carpal tunnel surgery.  Claimant still experienced numbness in the cubital tunnel areas.  (Ex. B, p. 16)  On January 2, 2003, claimant underwent an EMG.  These studies were normal for claimant’s bilateral upper extremities.  (Ex. A, p. 3)

Claimant returned to Dr. Bergman with continued complaints of pain in the cubital tunnel areas radiating up to the neck.  (Ex. B, p. 17)  On February 27, 2003, claimant returned to treat with Dr. Bergman with continued complaints of pain in the ring and small finger bilaterally, and pain in the cubital tunnel area.  Dr. Bergman recommended a right cubital tunnel release.  (Ex. B, p. 18)  On April 14, 2003, claimant underwent a right cubital tunnel release.  (Ex. A, p. 4)

In April and May of 2003, claimant returned to Dr. Bergman for follow‑up care.  Claimant was told not to use her right arm, but used her right arm anyway.  Claimant exhibited “fabulous” results from the surgery.  (Ex. B, p. 14-15)  A left cubital tunnel release was recommended by Dr. Bergman.  (Ex. B, p. 20)

On May 30, 2003 claimant underwent a left cubital tunnel release by Dr. Bergman.  (Ex. A, p. 5)  

Claimant returned in follow‑up care with Dr. Bergman in June of 2003.  Claimant had numbness and swelling on the left forearm.  Medrol Dose Paks were prescribed.  (Ex. B, pp. 20-21)

On July 29, 2003, claimant was involved in another motor vehicle accident.  Claimant had pain in her neck and intermittent pain in the neck, shoulders, and arms.  (Ex. F, pp. 42-45)

Claimant returned for follow‑up care with Dr. Bergman in August and September of 2003.  Claimant complained of numbness in both upper extremities and numbness in her toes.  Claimant indicated to Dr. Bergman she was involved in a motor vehicle accident.  An MRI was recommended.  (Ex. B, p. 21)

In a letter, dated February 5, 2004, written by defendants’ counsel, Dr. Bergman indicated claimant’s work at Pizza Hut was a substantial cause of claimant’s carpal tunnel and cubital tunnel problems, if claimant did daily repetitive motions at Pizza Hut cutting pizzas and making dough.  Dr. Bergman indicated that if claimant’s work with Pizza Hut did not involve repetitive work, that her job at Pizza Hut was not a substantial cause of her bilateral carpal tunnel and cubital tunnel complaints.  He also indicated claimant’s neck, shoulder blade, low back and lower extremity complaints were not related to her work at Pizza Hut.  (Ex. B, pp. 22-23)  

On June 9, 2004, claimant was evaluated by Dr. Bergman for purposes of an impairment rating.  Claimant denied numbness or tingling in either extremity.  Claimant’s tested strength was at normal levels.  Dr. Bergman found claimant to have a zero percent permanent partial impairment to both left and right upper extremities.  (Ex. B, pp. 25-26)

Claimant was hired by Kum & Go to work as an attendant at a convenience store on June 3, 2004.  Claimant was terminated from that job on July 25, 2004.  At the time of hearing claimant was employed as a temporary worker operating a spot welding machine.  Claimant testified she earned approximately $9.00 an hour at this job.

In a note dated December 3, 2004, Dr. Bergman noted claimant reached maximum medical improvement (MMI) four months after each surgery for her September 9, 2002 right carpal tunnel release; her November 11, 2002 left carpal tunnel release; her April 14, 2003 right cubital tunnel release; and her May 30, 2003 left cubital tunnel release.  (Ex. B, p. 27)

Claimant testified that while at Pizza Hut she earned $7.65 an hour.  Wage reports from defendant-employer indicate claimant’s earnings the 13‑weeks before her injury were as follows:

	         Date
	         Hours
	     Hourly Rate
	           Wage

	4/23/02
	        39.9
	         $7.65
	       $  305.24

	4/16/02
	        44.1
	         $7.65
	       $  337.37

	4/9/02
	        44.1
	        $7.65
	       $  173.43

	4/2/02
	        35.32
	        $7.50
	       $  264.90

	3/26/02
	        42.63
	        $7.50
	       $  319.73

	3/19/02
	        24.5
	        $7.50
	       $  183.75

	3/12/02
	        47.92
	        $7.50                     
	       $  359.40

	3/5/02
	        38.03
	          7.5
	       $  285.23

	2/26/02
	        38.95
	          7.5
	       $  292.13

	2/19/02
	        37.02
	          7.5
	       $  277.65

	2/12/02
	        21.48
	          7.5
	       $  161.10

	2/5/02
	        29.65            
	          7.5
	       $  221.25

	1/29/02
	        19.75
	          7.5
	       $  148.13

	   Total
	
	    
	       $3,329.31


(Ex. 1, and Ex. M)

Claimant testified defendants’ wage report, which shows claimant’s wages for 25 weeks prior to her date of injury, is not accurate.  Claimant testified she worked 40 hours a week more then just the three times for that period as shown in Exhibit 1.  Claimant testified that during her employment with Pizza Hut, the restaurant had time clock problems.  Claimant testified that one of the delivery drivers was caught falsifying time records and adding hours, not worked, to his time sheet and the time sheets of his friends.  Claimant testified that as a result of this, she was shorted total hours worked.  Claimant indicated in her exhibits, that given this discrepancy, it would be more accurate to estimate her gross weekly wage by multiplying her hourly rate by a 40‑hour work week.  (Ex. 2)

Claimant testified she still has pain in her upper extremities and her hands still swell.  Claimant testified this pain and swelling is aggravated by her temporary job as a spot welder.  She testified that prior to her injuries with Pizza Hut, she had no problems with pain or swelling in her upper extremities.  Claimant testified she has no medical restrictions regarding her upper extremity injuries. 

CONCLUSIONS OF LAW

The first issue to be determined is if claimant sustained an injury on April 24, 2004 that arose out of and in the course of employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985).

Claimant consistently testified that a substantial portion of her work day was spent working and cutting large amounts of pizza dough.  She testified she also spent a lot of time chopping ingredients and cutting pizzas.  Claimant testified that approximately six months after she began with Pizza Hut, she began to have pain in her hands and arms.  This testimony is consistent with records from Dr. Bergman’s office for claimant’s first visit.  (Ex. B, p. 10)  Dr. Bergman opined claimant’s work at Pizza Hut was a substantial cause of her injuries if she was doing repetitive work on a daily basis.  (Ex.  B, p. 22)  For these reasons, claimant has proven her injuries to her upper extremities arose out of and in the course of employment.  

The next issue to be determined is if claimant’s work‑related injury is a cause of permanent disability.  The law cited above regarding burden of proof and causation is applicable, but will not be repeated here.  

Dr. Bergman opined claimant has no permanent partial impairment to either upper extremity.  Claimant has no permanent restrictions.  There is no evidence that claimant continues take prescription medication for these injuries, or continues to actively treat with a physician regarding these injuries.  For these reasons claimant has failed to prove her injury is the cause of permanent disability.  Because claimant has failed to prove the injury to her upper extremities is a cause of permanent disability, the issue regarding claimant’s entitlement to permanent partial disability benefits is moot.  

The final issue to be determined is claimant’s gross weekly earnings for the purposes of determining rate.  

Section 85.36 states said the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.

If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 the earnings over the 13-week period immediately preceding the injury.  Any week that does not fairly reflect the employee's customary earnings is replaced by the closest previous week with earnings that fairly represents the employee's customary earnings.  Section 85.36(8)

Claimant testified a delivery driver falsified time sheets for Pizza Hut’s employees.  Claimant testified this resulted in claimant being paid for less hours than she actually worked.  Claimant did not produce any witnesses or any other evidence that the wage report, found in Exhibit 1, is incorrect.  Claimant contends her proper rate should be calculated by multiplying her hourly wage by a 40-hour work week.  Claimant offered little evidence that she averaged a 40-hour work week while employed with Pizza Hut.  For these reasons, it is found that the wage report, in Exhibit 1, is more convincing in determining claimant’s gross weekly earnings.  Claimant’s gross weekly earnings for the 13 weeks preceding her injury is $256.10 per week.  Claimant has four exemptions.  Claimant’s rate is $182.56 a week.

ORDER

THEREFORE IT IS ORDERED:

That defendants shall pay claimant temporary total disability benefits from April 25, 2003 through September 30, 2003 as detailed in the hearing report.  

That defendants are to be given credit for weekly benefits paid.  

That defendants shall pay weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this _____6th______ day of October, 2005.

   ________________________





                   JAMES F. CHRISTENSON.





        DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER

Copies to:

Mr. Kevin Parker

Attorney at Law

PO Box 215

Indianola, IA  50125-0215

Mr. Lee P. Hook

Attorney at Law

PO Box 9130

Des Moines, IA  50306-9130
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