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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

BRAD E. BROWN,
  :



  :


Claimant,
  :


  :

vs.

  :



  :                     File No. 5003857

QUINN MACHINE & FOUNDRY CORP.,  :



  :                 A R B I T R A T I O N 


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

THE HARTFORD INSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :    Head Note Nos.:  1402.3; 1402.4; 2500

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Brad E. Brown, has filed a petition in arbitration and seeks workers’ compensation benefits from Quinn Machine & Foundry Corp., employer and The Hartford Insurance Co., insurance carrier, defendants.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman, in Des Moines, Iowa, on July 16, 2003.  The record in the case consists of claimant’s exhibits1-14, defendants’ exhibits A-H, as well as the testimony of the claimant, Teresa Brown, Bob Hopkins, and Therese Gallagher.

ISSUES

The parties submitted the following issues for determination:

1. Whether the claimant sustained an injury arising out of and in the course of employment on April 3, 2001;

2. Whether the injury was the cause of any disability;

3. Whether the claimant is entitled to temporary total disability or healing period benefits for the period from June 6, 2001, to September 6, 2001;

4. The extent of claimant’s entitlement to permanent partial disability;

5. Whether the claimant is entitled to the payment of medical expenses pursuant to Iowa Code section 85.27; 

6. Whether the claimant gave timely notice of his injury pursuant to Iowa Code section 85.23; and

7. Whether the defendants are entitled to credit pursuant to Iowa Code section 85.38(2).

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant began employment with Quinn Machinery and Foundry Corp. in 1987.  Before the claimed injury he worked as a grinder, shear helper, banville helper and spray painter.  He contends that he sustained a cumulative injury to his right arm (right carpal tunnel) which he discovered on April 3, 2001, when he dropped some paperwork he was carrying.  He was carrying the paperwork to his supervisor and did not realize that he had dropped it.  His hand was numb causing him to lose his grip.  He maintains that he told his supervisor, Bob Hopkins, about the arm injury.  Mr. Hopkins has no recollection of this report.  Mr. Hopkins does not believe that there are any repetitive jobs in the plant because the nature of the work is such that a worker does not perform the same task all day.  When a worker tells Mr. Hopkins that he has an injury, the procedure is to refer them to Therese Gallagher, the personnel manager.  Claimant is aware of the procedure for reporting injuries and has followed that procedure on four occasions. 

Ms. Gallagher has no record of the claimant making a report of injury.  She does have records of the claimant requesting family medical leave for his subsequent right carpal tunnel surgery.  Claimant’s wife completed paperwork for short-term disability for the claimant.  Mrs. Brown indicated on the application for short-term disability that the claimant was not going to file a workers’ compensation claim.  She maintains that she did so at Ms. Gallagher’s instruction.  Ms. Gallagher’s first knowledge of the workers’ compensation claim for this injury was a letter from claimant’s counsel notifying her of the filing of a petition in arbitration.

After the paper-dropping incident, the claimant sought medical treatment for his right arm.  He saw Brian Melhaus, M.D.  Dr. Melhaus ordered nerve conduction studies of the right upper extremity which revealed right carpal tunnel syndrome.  On April 24, 2001, Dr. Melhaus ordered a wrist splint for the claimant to wear at work.  On May 21, 2001, Dr. Melhaus referred the claimant to Randall Messerly, D.O., for surgery on the right carpal tunnel. 

Dr. Messerly performed a right carpal tunnel release surgery on June 7, 2001. Dr. Messerly kept the claimant off of work from June 4, 2001 to September 10, 2001. Claimant was allowed to return to work without restrictions on September 10, 2001. 

Claimant was terminated from his employment on September 26, 2001, for absenteeism. 

Claimant underwent an independent medical evaluation by Keith Riggins, M.D., on May 6, 2003.  Dr. Riggins concluded that the claimant had sustained a 20 percent permanent impairment to the right upper extremity as a result of the carpal tunnel and surgery, which he concluded was caused by the repetitive work using a paint sprayer for defendant employer.  Dr. Melhaus indicates that the work could have caused the carpal tunnel but that it was hard to tell. 

It is found that the claimant’s injury manifested itself on June 7, 2001, when the claimant had surgery which required the claimant to miss work for a significant number of weeks.  It is found that the claimant first gave notice of his injury when he filed his petition in arbitration on May 6, 2002.  It is found that the claimant did not give notice of his injury to his employer within 90 days of its occurrence or discovery. 

REASONING AND CONCLUSIONS OF LAW

The first issue is whether the claimant sustained an injury arising out of and in the course of employment on April 3, 2001.

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143. 

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to reasonable person.  The date of manifestation inherently is a fact-based determination.  The fact finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc, 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W. 2d 368 (Iowa 1985)

In this case the date of injury is the date of surgery June 7, 2001, as that is the date when the claimant knew or should have known that his injury would require him to miss a significant period of work.  He may have known of the condition in April 2001 but until he required surgery and time off from work it cannot be concluded that his injury had manifested.

The next issue is whether the claimant gave timely notice of his injury pursuant to Iowa Code section 85.23.

Failure to give notice is an affirmative defense that the employer must prove by a preponderance of the evidence.  DeLong v. Highway Comm'n., 229 Iowa 700, 295 N.W. 91 (1940).

Iowa Code section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Dep't of Transp., 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Robinson, 296 N.W.2d at 812.

Claimant’s testimony that he told his supervisor, Mr. Hopkins, about this injury is vague and too corroborated.  His actions at that time were not consistent with the normal injury reporting procedure for this employer.  The claimant knows this procedure and has followed it before.

Claimant failed to indicate at the time of the FMLA paperwork or at the time of the short-term disability application that he had a work injury.  In fact, he specifically indicated the condition was not work related.  Claimant apparently delegated the task of filling out the short-term disability application to his wife.  He should have called Ms. Gallagher himself and simply indicated that he believed that his condition was work related and applied for workers’ compensation to cover his time off and medical bills.

It cannot be concluded that the claimant gave notice of his injury within 90 days as required by Iowa Code section 85.23. As such all other issues are moot.

ORDER

Therefore it is ordered:

That claimant take nothing from this file.

That costs are taxed to the claimant.

Signed and filed this ____19TH_______ day of August, 2003.

       ________________________






 
        RON POHLMAN
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