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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

CHRISTOPHER STARBUCK,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                     File No. 5018539

CAMBRIDGE TEMPOSITIONS, INC.,
  :

and  MILLARD REFRIGERATED 
  :

SERVICES,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE
  :

COMPANY and SENTRY INSURANCE,
  :



  :                  Head Note No.: 1800


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

Upon written delegation of authority by the workers’ compensation commissioner pursuant to Iowa Code section 86.3, I render this decision as a final agency decision on behalf of the Iowa workers’ compensation commissioner.  

Pursuant to Iowa Code sections 86.24 and 17A.15, I affirm and adopt as the final agency decision those portions of the proposed arbitration decision of May 31, 2007, filed in this matter that relate to issues properly raised on intra-agency appeal with the following additional analysis:

Date of Injury:  The hearing deputy correctly chose a manifestation date placing liability for this injury upon defendant Millard Refrigeration Systems.  As pointed out fairly recently by the Iowa Supreme Court, a claimant is not required to show that the employment was a proximate cause of a repetitive injury, only that it was a cause of the injury, a less onerous standard.  Meyer v. IBP, Inc. 710 N.W.2d 213,220-223 (Iowa 2006).  

Discovery Rule Date for Notice:  In their brief, appellants confuse the law relative to manifestation date for repetitive trauma injuries with the law invoking the discovery rule in repetitive trauma cases.  The time period both for giving notice and filing a claim does not begin to run in such cases until the claimant as a reasonable person becomes aware that the injury will have a permanent adverse impact on employability.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001).  This could not occur until Dr. Miller opined that claimant’s condition was permanent on February 19, 2007.  Appellants’ also assert that the filing of claimant’s petition in March 2006 demonstrates that claimant knew that the injury caused an adverse impact on employment prior to the views of Dr. Miller.  However, in the section of his petition describing the nature and extent of his claimed permanent disability, claimant inserted the words “UNKNOWN.”

Credibility: Defendants seek to attack the hearing deputy’s assessments of claimant’s credibility on appeal.  While I performed a de novo review, I must give considerable deference to findings of fact that are impacted by the credibility findings, expressly or impliedly, made by the deputy who presided at the hearing.  The deputy who presided at the hearing had the best opportunity to evaluate the demeanor of the persons who testified at the hearing.  The presiding deputy has the ability to include the demeanor of a witness when weighing credibility to find the true facts of the case.  My ability to find the true facts that are affected by witness demeanor and credibility cannot be expected to be superior to that of the deputy who presided at the hearing.  If anything, my ability when reviewing a transcript is likely inferior because I do not have the tool of witness demeanor to use in my evaluation.

            The costs of this appeal are assessed to defendants, Millard Refrigerated Services and Sentry Insurance.
Signed and filed this 24th day of April, 2008.
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~  LARRY WALSHIRE
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