MOORE V. JELD WEN FIBER OF IOWA

PAGE 5

BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

BRIAN P. MOORE,
  :



  :


Claimant,
  :

File No. 5000893



  :

vs.

  :
         A R B I T R A T I O N



  :                   

JELD-WEN FIBER OF IOWA,
  :

   D E C I S I O N



  :                


Employer,
  :


Self-Insured,
  :                     


Defendant.
  :



  :      HEAD NOTE NO:  1803

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Brian P. Moore, has brought against his self-insured employer, Jeld- Wen Fiber of Iowa, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on June 1, 2001. 

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Dubuque, Iowa, on July 10, 2003.  The record consists of the testimony of claimant and of claimant's exhibits 1 through 10 and defendant’s exhibits A through D.  Briefs as submitted were reviewed. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was married and entitled to six exemptions on the date of injury.  His gross weekly earnings were $613.57 per week, resulting in a weekly rate of $413.71.

The sole issue remaining to be decided is the extent of claimant's permanent partial disability to the body as a whole. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant was 39 years old at time of hearing, having a birth date of May 6, 1964.  He graduated from high school in 1982 and completed a one-year welding certificate program at Northeast Iowa Community College in 1999.  He has had no other formal training or education.

Claimant worked in maintenance and labor for a sawmill operation and as a meat packer prior to beginning work for this employer in 1997.  Claimant initially worked as a machine operator then switched to the employer's maintenance department on December 2, 1998.  Maintenance personnel troubleshot for the plant, doing die repair, steam boiler work, minor electrical work, parts fabrication, and welding.  Claimant testified that prior to his injury he spent 70 to 75 percent of the day welding.  Welders must wear protective clothing to protect themselves from possible heat burns.  By its nature, that clothing, itself, is hot.

Claimant worked the 7:00 p.m. to 7:00 a.m. shift.  On the evening of June 1, 2001, claimant sustained 20 percent total body surface, second-degree, hot steam burns to his chest, back, arms, neck and face in the course of repairing a condensation line pipe in the plant powerhouse.  He was transported by ambulance to the Finley Hospital where he was assessed and further transferred to the University of Iowa Hospitals and Clinics, Burn Unit.  (Exhibits 2, 3, and 4)

Claimant remained at the University of Iowa Hospitals and Clinics through June 11, 2001, under the primary care of G .P. Kealey, M.D., Professor of Surgery, Director of Trauma, Burns, and Critical Care.  Dr. Kealey reexamined claimant and provided follow-up care on a variety of occasions between June 20, 2001, and June 5, 2002.

On June 5, 2002, claimant reported that he had returned to work, but he continued to have a great deal of anxiety, intrusive thoughts and flashbacks while in the plant.  Claimant had hypersensitivity to physical stimulus and heat, which was further aggravated when he wore his welder's jacket because reasonable ventilation was not possible while wearing the jacket.  Claimant had good dexterity and full range of motion of both upper extremities.  The skin on his right arm was hypersensitive.  Claimant reported difficulty with hyperhydrosis, dysesthesias, paresthesias, and burning even when wearing normal clothes and especially when wearing protective clothing, such as his welder's jacket.  Dr. Kealey characterized claimant's sensitivity symptoms on healed burn areas as quite common among burn patients.  The doctor noted that claimant's healed skin was mildly hypopigmented and somewhat hypersensitive to light touch.  The skin was supple, smooth, soft, and without evidence of scar hypertrophy, however.  Dr. Kealey further noted that claimant’s psychological symptoms possibly resulted from posttraumatic stress disorder and felt that claimant should consider retraining given his skin sensitivity and the anxiety he experienced when within the employer's plant.  (Ex. 4, p. 81)

Lucy Wibbenmeyer, M.D., Assistant Professor of Trauma, Burns, and Critical Care, evaluated claimant on August 22, 2002 and November 21, 2002.  On August 22, 2002, claimant advised her that he continued to sweat profusely, and needed to change his shirt every 15 minutes.  He needed to wear a sweatshirt to protect his skin.  Wearing the sweatshirt caused him fatigue.  Likewise the need to wear protective clothing while welding was hindering claimant’s attempts to resume welding-related job duties.  Dr. Wibbenmeyer stated that sweating was a quite normal symptom related to the burn injury that may or may not resolve in time.  She stated that many burn patients benefit from a controlled environment where the temperature is between 70 and 75 degrees.  She expressed her belief that burn patients should avoid wearing heavy garments if possible as these will make their sweating worse.  She opined that the claimant might be better off if he were to seek a job in a more temperature-controlled environment where he need not wear heavy garments.  (Ex. 4, p. 82) 

On November 21,2002, Dr. Wibbenmeyer stated that claimant's symptoms were stable and unlikely to change in the near future.  She referred claimant to Joseph J. Chen, M.D., for an impairment rating related to his burn injury.  On February 13, 2003, Dr. Chen opined that under the AMA Guides to Evaluation of Permanent Impairment, Fifth Edition, Table 8-2, claimant had Class I skin disorder and a resulting nine percent impairment of the whole person.  (Ex. 4, p. 85 A)

Claimant's testimony as to his continuing physical symptoms as well as his testimony regarding his psychological condition was consistent with the symptoms his treating and evaluation physicians and his psychologist recorded in their medical reports. 

Given his emotional symptoms, claimant had self-referred to Gannon Mental Health Center on June 29, 2001.  Claimant then complained of persistent sadness and discouragement, increasing irritability, dissatisfaction and self-criticism.  He was experiencing early morning awakening, persistent tiredness, and loss of appetite.  He was preoccupied with worry about his physical condition.  He was experiencing nightmares that were flashbacks of the June 1, 2001, incident.  He also was having difficulty adjusting to life style restrictions, including his inability to garden or to engage in other outdoor activities, which resulted from his burn injury.  (Ex. 7, pp. 113 and 114) Claimant was diagnosed with an adjustment disorder with depressed mood and posttraumatic stress disorder.  (Ex. 7, p. 120)  Mohammad A. Ansari, M.D., and Keith Gibson, Ph.D., continue to follow claimant for these conditions treating him with psychotherapy and medication.  (Ex. 7)  Despite this treatment claimant has been unable to reduce the anxiety he experiences when required to work around heat or steam or in the plant powerhouse.  Dr. Ansari has opined that while claimant has no impairment in terms of the activities of daily living and social functioning, claimant does have a mild impairment to concentration and adaptation in work areas involving close proximity to active steam lines.  (Ex. 7, p. 184)

Thomas J. Hughes, M.D., performed an independent medical evaluation of claimant on April 8, 2003.  Dr. Hughes felt that claimant had a table 8-2, Class II skin disorder impairment under the Guides, Fifth Edition, and assigned claimant 15 percent whole person impairment related to his burn injury.  Additionally, Dr. Hughes opined that claimant had a mild psychiatric impairment.  This doctor numerically assessed an additional 15 percent whole person impairment on account of the psychological condition.  Dr. Hughes then stated that, under the combined values charts, claimant's whole person impairment was 28 percent.  (Ex. 8, pp. 198 and 199)

The Fifth Edition of the Guides does not provide for numerical assessment of emotional and psychiatric impairment

Claimant’s psychological symptoms coupled with his injury-related temperature sensitivity have prevented claimant from performing all duties of the maintenance job.  The employer requires its maintenance workers to be able to perform all duties of that position.  Consequently, claimant has transferred to a factory assembly job within the plant.  This job pays $11.85 per hour.  Claimant was receiving a wage of $15.21 per hour on June 1, 2001.  Claimant also is working fewer hours than were available to him in the maintenance job. 

Claimant has not sought work with other employers since June 1, 2001.  The vocational evidence in the record suggests that claimant would have no greater opportunities to utilize his training and experience in welding and maintenance outside the employer's facility than the has had within the facility. 

It is expressly found that claimant has sustained a loss of earnings capacity of 30 percent of the body as a whole. 

CONCLUSIONS OF LAW

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

It is concluded that claimant has established a permanent partial impairment to the body as a whole of 30 percent, which impairment entitles claimant to 150 weeks of benefits payable at the weekly rate of $413.71 with benefits to commence on October 21, 2001. 

ORDER

THEREFORE, IT IS ORDERED:

That defendant pay claimant one hundred fifty (150) weeks of permanent partial disability benefits at the weekly rate of four hundred thirteen and 71/100 dollars ($413.71) with those benefits to commence on October 21, 2001. 

That defendant pay accrued amounts in a lump sum and pay interest pursuant to section 85.30. 

That defendant receive credit for benefits previously paid.

That defendant pay costs related to this proceeding. 

That defendant file subsequent reports of injury as this division requires. 

Signed and filed this ____19th_______ day of September, 2003.

          ___________________________






   HELENJEAN M. WALLESER
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