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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

CECIL T. NOVAK,
  :



  :


Claimant,
  :



  :

vs.

  :



  :               File Nos. 5008478 & 5014238

PICKWICK MANUFACTURING
  :

COMPANY,
  :



  :                    A R B I T R A T I O N


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

UNITED FIRE GROUP,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO.:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE


This is a consolidated contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Cecil Novak, claims to have sustained a work injury to the low back on, in the alternative, August 9, 2002, November 19, 2002, or April 1, 2003 (File no. 5008478), and, by stipulation, did sustain an upper back work injury on March 4, 2003, all in the employ of defendant Pickwick Manufacturing Company.  All claims were originally pled in a single petition; as this is misjoinder under rule 876 IAC 4.6, Novak was ordered to file a separate petition for the independent claim.  This was done, and the March 4, 2003 claim has been assigned file number 5014238.


In these actions, Novak claims benefits under the Iowa Workers’ Compensation Act from Pickwick and its insurance carrier, defendant United Fire Group.  All claims were heard and fully submitted in Cedar Rapids, Iowa, on January 5, 2005.  The record consists of Novak’s exhibits 2-20 and 22-26, defendants’ exhibits A-L (exhibit M was excluded upon objection), the testimony of Novak, Jamie Medulan, Bret Shepherd, Rodney Manson and Walter Corey at trial, and the deposition testimony of Brian Sellnau (February 5, 2004), Nancy K. Kahle, D.C. (December 30, 2004), Jerry Huggins (March 30, 2004), Zach Randall (March 30, 2004), Corey, again (March 30, 2004), and Novak again, twice (September 12, 2003; December 31, 2004).  


A review of the deposition transcripts is remarkable for the sparseness of professional courtesy demonstrated throughout these proceedings.

ISSUES

FILE NO. 5008478 (08/09/02; 11/19/02; 04/01/03)

STIPULATIONS:

1. An employment relationship existed between Cecil Novak and Pickwick Manufacturing on each alternate date of injury alleged.

2. On August 9, 2002, Novak was single.  On November 19, 2002, Novak was single.  On April 1, 2003, Novak was single and entitled to three exemptions.

3. The cost of disputed medical treatment is reasonable and providers would, if called, testify that the treatment was necessary; defendants offer no contrary proof.

4. Defendants should have credit for benefits paid.

ISSUES FOR RESOLUTION:

1. Whether Novak sustained injury arising out of and in the course of employment on any of the dates alleged.

2. Whether the injury caused either temporary or permanent disability.

3. Extent of temporary disability.

4. Nature, extent and commencement date of permanent disability.

5. Determination of the correct rate of compensation.

6. Entitlement to medical benefits under Iowa Code section 85.27.

7. Whether penalty benefits should be assessed for unreasonable failure to pay weekly benefits or “unreasonable failure to provide medical doctors with complete history.”

FILE NO. 5014238

STIPULATIONS:

1. Novak sustained injury arising out of and in the course of employment.

2. Healing period entitlement is not in dispute.

3. The injury caused permanent disability, which should be compensated commencing March 5, 2003.

4. On the date of injury, Novak was entitled to three exemptions.

5. Entitlement to medical benefits is not in dispute.

ISSUES FOR RESOLUTION:

1. Nature and extent of permanent disability.

2. Determination of marital status, average weekly wage, and the resulting rate of compensation.

3. Whether defendants are entitled to credit for benefits paid.

4. Whether penalty benefits should be assessed for failure to pay weekly benefits or “unreasonable failure to provide medical doctors with complete history.”

FINDINGS OF FACT

FILE NO. 5008478  (08/09/02; 11/19/02; 04/01/03)


Cecil Novak, age 39, was a production worker for Pickwick Manufacturing Company on each of three alternate dates that he contends resulted in a low back injury.  On August 9, 2002, a coworker dropped one end of a heavy assembly the two men were carrying, causing Novak to twist and fall.  On November 19, 2002, he claims to have experienced increasing symptoms while doing heavy work, although no specific identifiable trauma.  On April 1, 2003, he claims to have injured his back descending a ladder while carrying a box.  Defendants, however, point to a nonwork incident while playing pool on November 18, 2002, as causative.


Novak has a history of back problems including a nonwork injury and resultant surgery in 1996 at the hands of neurosurgeon Chad Abernathey, M.D.  This procedure was a right-sided partial hemilaminectomy and discectomy at L4-5.  (Exhibit C, page 9)  Dr. Abernathey did not rate impairment or impose permanent work restrictions, and Novak was able to resume full employment.


Novak did not miss work following the August 2002 lifting incident, and first sought professional care from nurse Elizabeth Hoffman on August 16.  Chart notes of MercyCare North record:

Patient comes in complaining of left low back pain that started approximately one week ago while he was lifting a semi axle with another man.  The other person lost his hold and so the weight was completely on him.  He was dropped to his knees.  He had immediate pain in the left low back area.  He thought that over the next few days it would gradually improve and it has not done so.  He has slight radiation of the pain down to the left leg to the knee and very occasionally to the calf with no numbness or tingling below that.  

(Ex. 17, p. 6)


 Hoffman thought Novak had a left low back strain and recommended medications and ice and heat, but no work restrictions.  (Id)  For the next three months, Novak continued his regular job without lost time and engaging in such personal activities as coaching football, but reports that he had periodic waxing and waning of back pain.


On November 21, 2002, Novak presented to chiropractor Nancy Kahle, D.C., who recorded the following history:

Low back (P) [pain?] flared up Mon [November 18] Has had [illegible] w/twinge

Playing pool Mon night & felt twinge – kept playing

Sore @ work Tues. & Heavy lifting  [illegible] any movement hurt  Feels like its going to give out  Laying down feels bett  Walking worst

(Ex. 16, p. 1)


In the course of her deposition testimony, Dr. Kahle was at great pains to minimize the “playing pool” component of this history.  However, when faced with antagonistic defense tactics during her deposition, Dr. Kahle eventually began to conduct herself as an advocate for Novak; this lapse necessarily diminishes the weight properly to be accorded her professional opinion.  Her opinion is that the August 2002 lifting incident probably caused Novak’s disc herniation and the eventual need of corrective surgery.  (Ex. 16, p. 10)  Dr. Kahle also noted: 

It’s not normal for an activity like playing pool and bending over a pool table, any more than going to the bathroom or tying your shoes, should cause that [exacerbation].  The condition already exists, and that’s the mechanism that creates the symptomatology that inspires the patient to present for care.

(Ex. 2, pp. 19 & 20)


As to the possible contribution of Novak’s work on the next day, Dr. Kahle testified:

Q.  Well, when you took the history, is there anything he said to you that made you believe that it was the heavy lifting that day that caused the injury rather than whatever you’ve opined in terms of the causation?

A.  No.  At that point, we were talking about the things that made it better or worse, or when he noticed the pain the most.

(Ex. 2, p. 47)


Novak returned to MercyCare on November 25, 2003.  Attending physician Jennifer Carney, M.D., recorded this history:

Patient comes in with a complaint of low back pain for the last 10 days.  He states that he was playing pool, felt a twinge of pain in his back and then started having pain.  It hurts more when he is sitting or standing for very long.  He denies any numbness or tingling.  He had surgery on his back in 1997.  He also had an injury from Pickwick in August and he totally recovered from that.

(Ex. 17, p. 7)


Dr. Carney diagnosed low back pain, probably muscular in nature, and took Novak off work for the next day.  (Id)  Although Dr. Carney did not record any work‑related contribution, Novak blames heavy work at Pickwick the next day.  In a recorded statement given to an insurance adjuster on April 4, 2003, he said:

A.  Well it started off on a Monday, I was playing a game of pool and I bent over and I felt a little discomfort in my back but it wasn’t so bad.  Tuesday I went to work, you know I was a little uncomfortable.  I was lifting some parts then and it twinged some more felt like uh-oh here we go again.  And then Wednesday I couldn’t get up.

Q.  Okay.  It sounds like Monday the pool. . . 

A.  Right.

Q.  . . . sounds like Monday the pool playing is when you noticed it again, right?

A.  Right.

Q.  So then that’s when you went to the chiropractor on Wednesday?

A.  No well, yeah, Tuesday I came into work and me and Bob were lifting these up.  They’re pretty good size parts, it takes four of us to lift em.  And I was pulling in and out.  I mean Tuesday I was walking fine, I mean I was a little sore but it wasn’t bad.  And after doing that Wednesday morning, yeah, it was all she wrote.

(Ex. 14, p. 25)


Novak did not report a work injury even though he is familiar with the workers’ compensation system generally and knew Pickwick’s policy that work injuries be promptly reported.  In his deposition testimony of September 12, 2003, Novak testified:

Q.  You do not ask the employer to provide any medical care to you during that first week of injury, do you?

A.  No.

. . . .

Q.  During this week from November 18, when the pool incident happened, up until November 21, when you seek your first medical treatment for the low back complaints, during that week you knew if you believed it to be a work-related injury you were to contact the employer so that they could direct the medical care?  You knew that at that point?

A.  I had already told my supervisor, and I went to the doctor because I just needed to.  I figure if it is going to be work comp, it will be settled later.

Q.  All I am asking you, sir, is during this week you knew that if you believe it to be work comp you were to contact the employer, and they would direct the medical care?  You knew that, at least, didn’t you?

A.  I contacted the employer, I told my boss, and they didn’t direct.

. . . .

Q.  During that first week did you tell any supervisor that you believed the condition for which you sought treatment from the chiropractor on the 21st was work-related?

A.  Yes

Q.  Who did you say that you thought you had a work-related injury to?

A.  Ed Allbones.

Q.  Anybody else?

A.  No I talked to Jeff McCarron about it later.

(Ex. A, pp. 65-69)


Allbones clearly thinks well of Novak, enough that he voluntarily donated 40 hours of his own leave to a program organized by Pickwick and funded by its employees to keep Novak’s pay check coming while he was off work for back surgery.  In his testimony of February 5, 2004, Allbones had specific recollection of discussions with Novak about the “twinge” he felt playing pool, but knew nothing of any work injury.  (Ex. 4, p. 9)  Under all the circumstances, it is utterly implausible that Allbones would fail to recall Novak’s report of a work injury had such a report actually been made.  Novak’s repeated testimony that he did report a work injury to Allbones is demonstrably false, and necessarily casts doubt on the rest of his testimony.


Something clearly happened to worsen Novak’s condition in November 2002.  Novak testified that he did not seek care in the three months following the August work incident (despite having medical insurance), but did in November due to the significant change in symptom levels:

Q.  You, in your own mind, l just didn’t think that the condition warranted, at least from August until seeing the chiropractor after the pool injury?

A.  Like I said, I tried to work through it; when I couldn’t, then I went to the doctor.

Q.  Why didn’t you just try to work through it after the pool injury on – in November, instead of going to the doctor within three or four days?

A.  Because this pain was a lot more acute, and because I couldn’t get up off the floor.

(Ex. A, p. 39)


Following the events of November 2002, Novak’s condition continued to worsen.  An MRI scan on January 29, 2003 disclosed a “new” (compared to a previous study in August 1996) large right paracentral disc protrusion at L4-5 and a stable mild posterior bulge asymmetric to the left at L5-S1.  (Ex. 9, p. 2)  On February 12, 2003, Novak presented to Dr. Abernathey, who had performed the previous procedure.  Dr. Abernathey took this history:

History:  Mr. Cecil Novak is a 37 year old white male who presents with a chronic history of low back pain with radiation into the [right lower extremity].  He reports pain, numbness, and tingling along the lateral aspect of the right thigh, calf, and foot with mild weakness on dorsiflexion of the ankle and toes.  He denies left-sided symptoms, bladder or bowel dysfunction, or other neurologic symptoms or signs.  He states that his symptoms began while lifting at work.  He [has had] difficulty through the fall of 2002 and all winter.

(Ex. 11, p. 4)


Dr. Novak recommended a surgical repair.  (Id)  For financial reasons, this was delayed until April 8, 2003, at which time Dr. Abernathey performed a right L4-5 partial hemilaminectomy and discectomy.  (Ex. 11, p. 10)  Dr. Abernathey found Novak at maximum medical improvement on October 11, 2004, with impairment of nine percent of the whole body.  (Ex. 11, p. 32)  He did not impose any permanent activity restrictions.  Dr. Abernathey causally ties Novak’s injury to lifting in August 2002, but specifically relies in doing so on the history he was given.  That history has Novak suffering right-sided symptoms since August 2002, not the left-sided symptoms he actually did report at the time; this is a very significant discrepancy and for that reason Dr. Abernathey’s opinion is given reduced weight.


On April 1, 2003, Novak had another incident claimed as an alternative injury date.  On this occasion, Novak experienced what felt like a muscle pull in his left side while descending a ladder with parts in hand.  He was taken to the emergency room of St. Luke’s Hospital, where chart notes reflect spasms, severe low back pain, and some numbness in the left buttocks, although no numbness or tingling in the lower extremities.  (Ex. 9, pp. 6-7)  An epidural steroid injection was administered.  On the following day, Novak scheduled surgery with Dr. Abernathey; this had long since been recommended but delayed for lack of means.  He received no additional treatment between April 1 and April 8, 2003.


Following the surgical procedure on April 8, a new MRI scan was accomplished on July 23, 2003.  This disclosed mild focal bulging of the L5-S1 disc that appeared to contact the exiting nerve root, but the radiologist saw no change from the prior study of January 29, 2003.  (Ex. 9, p. 11)  A thoracic MRI scan taken on the same date is discussed below.


Novak was eventually laid off from work and is now employed by a gutter contractor.  Surveillance videotapes indicate that he can fabricate and install gutters without obvious discomfort.


Other than Dr. Abernathey, a number of treating and evaluating professionals have offered their opinions in this claim.  Dr. Kahle’s report dated October 12, 2004 offered this opinion:

The significant unleveling of Mr. Novak’s disc at L4-L5, as noted in our office’s radiographic findings, imply that the pre-existence of a disc bulge or herniation was a viable possibility, and it is certainly more reasonable that such a herniation would have been caused by a 400 pound work‑load’s sudden shift than by an activity of daily living as inane as shooting pool.  It is highly probable that the August, 2002, work injury caused Mr. Novak’s lumbar disc injury, and it is scientifically unlikely, to say the least, that there would have been complete “recovery” following this type of injury, as cartilagenous discs lack the vascular component that would be necessary to be able to spontaneously self-repair.  That his symptoms had periods of reduction or changes in laterality is not an uncommon phenomenon and can be substantiated by study of the mechanism of such an injury, where the vertebral unleveling can create neutral impingement at both the side of narrowing or the side of bulge/rupture.

(Ex. 16, p. 10)


Jeffrey A. Westpheling, M.D., evaluated Novak on January 23, 2003.  His report of February 6, 2003 offers:

Mr. Novak reports having sustained an injury to his low back on 08/09/2002 at Pickwick while assisting a coworker with a several hundred pound part.  Medical records following this injury indicate that he had a left low back strain and occasional pain into the left lower extremity.  Dr. Carney’s note indicates that sometime prior to 11/25/2002 he had totally recovered from this injury.  Dr. Carney’s note as well as Dr. Kahle’s note, both indicate that the patient had onset of back pain while playing pool.  This injury would have occurred sometime in the middle of November 2002.

The medical records supplied to me all indicate pain in the low back and left lower extremity following his injury in August and that it had completely resolved.  Playing pool in awkward positions and with a forward flexed posture could potentially cause lumbar disc protrusion.  Therefore, I cannot conclude with a reasonable degree of medical probability that his current symptoms and MRI findings are related to his work injury which occurred at Pickwick on 08/09/2002.

(Ex. F, p. 14)


Although he does not directly say so, it seems fair to infer that Dr. Westpheling thinks the pool playing incident on November 18 was causative.


Occupational physician Kenneth McMains, M.D., reviewed Novak’s medical records at defendants’ request and authored a report dated June 23, 2003.  Dr. McMains’ opinions have frequently been received in contested case litigation before this agency, offered exclusively, or very nearly so, by employers and insurance carriers.  According to Dr. McMains, Novak’s work injury in August was a left low back strain which resolved completely before the onset of right-sided symptoms in November that began while he was playing pool.  He thought the August 9, 2002 incident of left low back pain was an acute injury that resolved completely without impairment or restrictions, adding:

It would seem from the records that there was ample information to conclude that there was no connection between the August 9, 2002 injury and the resultant April 8, 2003 surgery for recurrent disc herniation.  We see nothing in the medical records to support any industrial injury occurring that specifically relates to the right L4-5 disc herniation.  We do see the worker having a flare from playing pool, which may have been contributory or causing the problem; we just don’t have enough information to look in any direction that clearly states that there was an injury that occurred resulting in a sudden recurrent right L4-5 disc herniation.

(Ex. H, p. 36)


Neurologist Richard F. Neiman, M.D., evaluated Novak at his own request on August 6, 2004, and issued a report on August 9, 2004.  Dr. Neiman rated impairment separately for Novak’s surgical lumbar condition, and his nonsurgical degenerative thoracic condition, which opinion will be discussed separately.  He concluded:

Using the combined values table the level of impairment would be 19% of the whole person for both injuries.  The restrictions would be as noted above.  Both are related to his injury while working at Pickwick Manufacturing.  I believe this is related to multiple injuries.  Although he did have increased symptoms bending over the pool table I believe the previous injuries produced the injury to the lumbar spine sufficiently severe to produce subsequent herniation with only minimal amount of effort.  Therefore it is my opinion it is indeed work related.

(Ex. 12, p. 6)


Nate Brady, M.D., performed an independent medical evaluation on February 20, 2004.  His subsequent report includes the following opinion:

I would agree with [Dr. McMain’s] statement that the herniated disk was not due to the August injury or the March injury of the following year.  If he herniated a disk at work, it was on the day subsequent to the pool-playing incident.  It is conceivable that the disk herniated playing pool.

I think it is likely that the workplace was a significant aggravator based on the information that I have before me.  Having not seen the patient at the time, it is difficult to tell when the neurologic symptoms began, as the Mercy Care notes conflict with Dr. Kahle’s notes regarding straight leg raise sign.  The surgery in 04/2003 was specifically for repair of a disk herniation.  There is no way of clearly knowing when that herniation occurred except to say that it certainly was present by the time Dr. Westpheling did the MRI in 01/2003.  The history leans toward the playing pool/work combination as the cause.  Whether the pain on the Monday evening was the back strain that made the back more vulnerable and 

caused a herniation on Tuesday or whether the disk herniated on Monday night is impossible for anyone to determine.

(Ex. 8, p. 38)

FILE NO. 5014238 (MARCH 4, 2003)


On March 4, 2003, just one month before he underwent low back surgery, Novak sustained a stipulated work injury that he describes as a “pop” in the upper back just below the shoulder blades experienced while positioning a large piece of metal into a machine.  (Ex. A, p. 24)  He took off the rest of the day and thinks he may have subsequently missed a number of days later, but not on any physician’s advice.  Entitlement to healing period benefits, however, is not presented as a disputed issue.


Treating physician Craig Dove, D.O., ordered an MRI scan which was accomplished on July 23, 2003, which demonstrated posteriorly bulging discs at C7-T1, T4-5, T7-8 and T8-9.  (Ex. 9, p. 13)  Although Dr. Dove had previously imposed temporary work restrictions, he lifted all restrictions on July 27, 2004.  (Ex. F, p. 30)  Dr. Dove’s colleague, Mark Taylor, M.D., likewise released Novak to work without restriction on August 30, 2004.  (Ex. F, p. 31)  Dr. Taylor pronounced Novak at maximum medical improvement on that date, with the following comments on permanent impairment:

Regarding an impairment rating, Mr. Novak did have a specific injury that led to his thoracic back pain.  This was well documented back in March of 2003.  He has had consistent areas of tenderness in the thoracic spine without any verifiable radicular complaints.  He does have ongoing thoracic back pain due to the injury.  I would therefore place him in the DRE thoracic category 2.  I would give him an impairment of 6%.  I chose 6% since Mr. Novak does occasionally require Ultram or Flexeril before bedtime to help him sleep due to the thoracic back pain.  He will periodically need the medication, although it sounded as if he does not take it regularly.

(Ex. 8, p. 49)


Dr. Neiman found impairment of five percent of the whole person due to pain and rigidity associated with moderate to severe degenerative changes in the thoracic spine, including “unoperated on herniated nucleus pulposus with or without radiculopathy.”  (Ex. 12, p. 6)  It is noted that the single thoracic MRI scan was read as showing bulges rather than actual herniations at multiple levels, however.  Dr. Neiman also recommended activity restrictions applicable to both the lumbar and thoracic conditions as follows:

I suggest he will have difficulty returning to his previous occupation.  He is able to lift repetitively in the range up to 25 pounds, maximum lifting would be in the range of 50-60 pounds no more than four to five times an hour.  I would avoid excessive flexion/extension lateral flexion of the lumbar spine.  He needs to be able to change positions between sitting and standing.  He seems to be able to handle his work reasonably well working with the gutters, obviously he can perform such although he does pay with some increasing difficulty as far as pain in his back.

(Ex. 12, p. 6)


Dr. Neiman did not specify whether or not all of these recommendations would be applicable to Novak’s thoracic condition if it were considered separately.  Given that Novak has twice undergone lumbar surgery at the same level, it seems fair to infer that his lumbar condition is a more significant concern than his thoracic condition, which involves degenerative disc bulges but, to date, not actual herniation.


In the thirteen work weeks completed immediately prior to March 4, 2003, Novak worked irregular hours from a low of 30 to a high of 58.75.  Considering that Novak received regular holiday pay and sick pay as wages, none of these weeks appear truly nonrepresentative.  During those 13 weeks, he worked as follows:

    W/E

Reg. hours

OT hours

Holiday hours
Sick

02/28/03

34


5.75

02/21/03

26


4


02/14/03

28.75


6

02/07/03

10








30

01/31/03

35


4





12

01/24/03

40


5.58

01/17/03

40


10

01/10/03

32


11.75



8

01/03/03

24






16

12/27/02

30


4

12/20/02

40


18.75

12/13/02

40


4.07

12/06/02

16


7.67



16

(Ex. 23, pp. 2-3)


According to his undisputed testimony, Novak was married on March 4, 2003.  The parties have stipulated to the number of exemptions to which he is entitled, three.


Novak was 39 years old on the date of hearing.  He attended school only through the eighth grade, but received GED certification in approximately 1983.  He has work experience as a gutter installer, meter reader, truck driver, forklift driver, route driver, cabinetmaker, retail assistant manager, and production worker for a number of manufacturing plants.  According to rehabilitation consultant Barbara Laughlin, he has now lost access to the labor market in the range of 35-45 percent.  (Ex. 13, p. 11)

CONCLUSIONS OF LAW

FILE NO. 5008478

As claimant, Novak has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (Iowa 1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Id.

An injury occurs in the course of employment when an employee is where he was directed to be, and in the process of performing, about to perform, or engaging in acts incidental to the required job duties.  See, Miedema v. Dial Corp., 551 N.W.2d 309, 311 (Iowa 1996).   An injury must also arise out of the employment, and does so only if it is a “rational consequence of the hazard connected with the employment.”  Burt v. John Deere Waterloo Tractor Works, 247 Iowa 691, 700, 73 N.W.2d 732, 737 (1955).  The “arising out of” element is satisfied if “the nature of the employment exposes the employee to risk of such an injury.”  Hanson v. Reichelt, 452 N.W.2d 164, 168 (Iowa 1990).  


Novak also has the burden of proving by a preponderance of the evidence the injury is a proximate cause of the disability on which his claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980).

If a claimant has a preexisting condition or disability that is aggravated, accelerated, worsened or “lighted up” by employment, the condition is compensable.  See, Nicks v. Davenport Produce Co., 254 Iowa, 130, 134-135, 115 N.W.2d 812, and citations.  However, a disease which under any rational work is likely to progress so as to finally disable an employee does not become a “personal injury” under the Workers’ Compensation Act merely because it reaches a point of disablement while work for an employer is pursued.  It is only when there is a direct causal connection between the exertion of the employment and the injury that a compensation award can be made.  The question is whether the diseased condition was the cause, or whether the employment was a proximate contributing cause.  Musselman v. Central Telephone Company, 154 N.W.2d 128, 132 (Iowa 1967) citing, Little v. Lagomarcino Grape Co., 235 Iowa 523, 529, 17 N.W.2d 120.  The court has held that whether an injury or disease has a direct causal connection with the employment, or arose independently thereof, is essentially within the domain of expert testimony, and the weight to be given such an opinion is for the finder of facts.  When an expert’s opinion is based upon an incomplete history it is not necessarily binding on the commissioner or the court.  It is then to be weighed, together with the other facts and circumstances, the ultimate conclusion being for the finder of the fact.  Musselman, Supra; Bodish v. Fischer, Inc., 257 Iowa 521, 522, 133 N.W.2d 867.

The undisputed evidence establishes that Novak experienced traumatic incidents on August 9, 2002 and April 1, 2003, and that each of these incidents necessitated medical care.  Accordingly, he has established compensable (at least, medical) injuries arising out of and in the course of employment on both dates.

However, in neither instance has Novak established that the work injury caused the recurrent herniation that eventually necessitated surgical repair and residual impairment.  Following the August 2002 incident diagnosed as a left-sided strain, Novak proved able to work without lost time, engage in usual activities of daily living, including coaching football, and did not seek medical treatment following immediate care.  Assuming that he did in fact experience some residual discomfort during the next three months, it remains that the recurrent hernia was on the right side and appeared following a significant increase and change in symptoms during November 2002 and progressively thereafter.  Novak has not met the burden of proving that the August 9, 2002 work injury is causally related to his eventual surgery.

Likewise, although it is clear that Novak sustained a work injury April 1, 2003, the recurrent herniation was already known and Novak would have already undergone surgery except for financial reasons.  It is not shown that the events of April 1, 2003 worsened his already-surgical condition such as to necessitate a different or more invasive surgery, or any inferior result.

This case turns on the events of November 18 and 19, 2002.  Whether he was in an awkward position or not, Novak certainly did something to his back while playing pool, and as a result experienced continual and progressively increasing pain up to the date of surgery.  If this had happened while he was leaning over a machine at work rather than playing pool, there can be little doubt what the result of this case would be.

However, Novak’s symptoms worsened over the next day while he was engaged in heavy work.  If that work aggravated an ongoing herniation process in some significant way and thereby contributed to development of what would prove to be a surgical condition, a compensable injury was sustained.

Novak did not consider it a work injury at the time.  He did not report a work injury to Pickwick, although he says he did, and did not seek medical care under workers’ compensation, electing instead to seek chiropractic care of his own choosing.  When he did, he told Dr. Kahle of the pool playing incident, but nothing of any work activity the next day that might have caused injury.  Dr. Carney’s chart notes record the onset of symptoms while playing pool, but fail to record any work contribution from the next day.  Dr. Abernathey does not address the issue, as he, based on a faulty history, ties causation to the August injury.  Although Dr. Westpheling does not explicitly tie Novak’s injury to playing pool, he does so implicitly.

Dr. Neiman ties causation to multiple injuries, but on this theory:  that previous injuries left Novak vulnerable to a disc herniation with only “minimal” effort, such as playing pool.  Notwithstanding, even a minimal effort can cause injury, as it most likely did here, but in this case that effort was not work related.  Dr. Kahle likewise thinks that the August injury caused a preexisting condition and that playing pool provided the “mechanism that creates the symptomatology that inspires the patient to present for care.”  That mechanism would be a work injury if it had happened at work.

Dr. McMains thinks the incident playing pool may have been causative, but thinks he just do not know when the actual herniation occurred.  Dr. Brady thinks that the combination of playing pool and doing heavy lifting the next day may be causative, but concludes with these words:

The surgery in 04/2003 was specifically for repair of a disk herniation.  There is no way of clearly knowing when that herniation occurred except to say that it certainly was present by the time Dr. Westpheling did the MRI in 01/2003.  The history leans toward the playing pool/work combination as the cause.  Whether the pain on the Monday evening was the back strain that made the back more vulnerable and caused a herniation on Tuesday or whether the disk herniated on Monday night is impossible for anyone to determine.

Novak has experienced symptoms since what is clearly an injury sustained while playing pool.  Those symptoms worsened the next day, but he really did not develop radicular symptoms, really the most obvious indication of disc herniation, while playing pool or at work the next day.  To the extent any incident in this record can be tied to Novak’s eventual surgery, it is the incident while he was playing pool on November 18, 2002.  Whether work the next day aggravated an injury process, or whether the process was inevitably going to progress is, in the words of Dr. Brady, impossible for anyone to determine.  On that basis, Novak fails to meet his burden of proving that he sustained injury arising out of and in the course of employment on November 19, 2002. 

Other issues are accordingly rendered moot.
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In determining the extent of industrial disability, factors to be considered include: age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer’s offer of work or failure to so offer.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).  Geographically, earning capacity is determined on the basis of the worker’s community of residence.  Guyton v. Irving Jenson Co., 373 N.W.2d 101 (Iowa 1985).  It is properly viewed in terms of the worker’s present ability to earn in the competitive job market without regard to accommodations provided by the present employer.  Thilges v. Snap-On Tools Corp., 528 N.W.2d 614 (Iowa 1995).

Permanent partial disability is determined according to the employee’s status at the end of healing period.  Subsequent events unrelated to the injury that increase or decrease earning capacity do not change the amount to be awarded.  Barry v. Delavan Corporation Colt Ind., File no. 1231038 (App. Dec. 2003).

The only physician who may have recommended activity restrictions with respect to this injury is Dr. Neiman, and it is not at all clear to what extent he did, since his recommendations relate to Novak’s injuries together, and the lumbar injury is clearly more significant.  Dr. Taylor rated impairment at six percent of the whole person, but based the rating essentially on pain reports and sleep disturbance.  Nonetheless, this rating stands undisputed by the other professionals whose opinions have been rendered, and it will be accepted.  Given that some portion of Dr. Neiman’s recommended restrictions apparently relate to this injury, and that Novak has mild residual impairment, it is found that, by reason of the work injury sustained March 4, 2003, Cecil Novak has sustained diminution of earning capacity on the order of ten percent of the body as a whole, or the equivalent of 50 weeks of permanent partial disability benefits.  Per stipulation, benefits commence on March 5, 2003.

It remains to determine the rate of compensation.  Novak was paid his regular hourly wage of $11.50 for regular, sick leave and holiday hours, and time-and-a-half for overtime.  Pursuant to 876 IAC 8.2, overtime hours are included at the straight time rate in calculating the compensation rate.  During the 13 weeks completed immediately prior to the work injury of March 4, 2003, Novak worked 395.75 regular hours, 81.75 overtime hours, and had 40 and 42 hours of holiday and sick pay, respectively, a total of 559.32 hours at the rate of $11.50: $6432.18, or an average weekly wage of $494.78.  Novak was married and entitled to three exemptions.  On those facts, published agency rate tables yield a compensation rate of $334.92.

Iowa Code section 86.13 permits an award of up to 50 percent of the amount of weekly benefits delayed or denied if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse.  The standard for evaluating the reasonableness of delay in commencement or termination is whether the claim is fairly debatable.  Where a claim is shown to be fairly debatable, defendants do not act unreasonably in denying or delaying payment.  In the absence of a reasonable excuse for delay in payment of benefits, penalty benefits are mandatory.  Robbennolt v. Snap-On Tools Corp., 555 N.W.2d 229 (Iowa 1996).  In determining the amount of penalty, the commissioner should consider such factors as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injuries and wages, and prior penalties imposed against the employer under section 86.13.  Id.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable (“fairly debatable”) basis to contest entitlement to benefits.  Christensen v. Snap-On Tools Corp., 554 N.W.2d 254 (Iowa 1996).

Given that no physician recommended activity restrictions with respect to this injury prior to Dr. Neiman doing so, if indeed he did, and that Novak had no actual loss of wages and now earns a highly hourly wage than he did at Pickwick, it is reasonably to do deny that he had any industrial disability whatsoever.  See, Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa, 1991), where a claimant was found to have zero industrial disability to apportion after returning to full duty with all restrictions lifted.  Penalty benefits are not in order here.

ORDER

THEREFORE, IT IS ORDERED:
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Novak takes nothing.
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Defendants shall pay fifty (50) weeks of permanent partial disability benefits at the rate of three hundred thirty-four and 92/100 dollars ($334.92) commencing March 5, 2003.

Defendants shall have credit for benefits paid.

Accrued weekly benefits shall be paid in a lump sum together with statutory interest.

Defendants shall file subsequent reports of injury as required by this agency.

Costs in both files are taxed to defendants.

Signed and filed this _____4th______ day of April, 2005.

   ________________________







     DAVID RASEY
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