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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CINDY MILLER n/k/a CINDY PLETT,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5029491
HEINZ USA,
  :



  :              R E V I E W – R E O P E N I N G 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                       Head Note No.:  2905
______________________________________________________________________

STATEMENT OF THE CASE

Cindy Miller, now known as Cindy Plett, claimant, filed a petition in review-reopening seeking workers’ compensation benefits from Heinz USA, employer and Liberty Mutual Insurance Company, insurance carrier, both as defendants.  Hearing was held on June 26, 2014 in Davenport, Iowa before Deputy Workers’ Compensation Commissioner Erin Q. Pals.
Claimant, Cindy Plett, testified live at trial.  Dean Jensen also testified live.  The evidentiary record also includes claimant’s exhibits 1-6 and defendants’ exhibits A-E.  The parties submitted a hearing report at the commencement of the evidentiary hearing.  On the hearing report, the parties entered into certain stipulations.  Those stipulations are accepted and relied upon in this decision.  No findings of fact or conclusions of law will be made with respect to the parties’ stipulations.  

The parties request the opportunity for post-hearing briefs which were submitted on August 4, 2014.

ISSUES

The parties submitted the following issues for resolution:

1. Whether claimant has sustained a financial change of condition as a result of her November 9, 2007 injury since the May 6, 2010 Agreement for Settlement.

2. If claimant has sustained a financial change of condition, the nature and extent of her disability, and

3. What, if any, costs should be assessed against defendants.

FINDINGS OF FACT

The undersigned, having considered all of the evidence and testimony in the record, finds:

Cindy Miller, now known as Cindy Plett (hereinafter “Plett”) sustained an injury to her left shoulder on November 9, 2007.  As a result of that injury the parties entered into an Agreement for Settlement which was approved by the agency on May 6, 2010.  As part of the Agreement for Settlement the parties stipulated that the claimant had sustained a 30.2364 percent loss of earning capacity as a result of the May 6, 2010 injury.  Plett’s petition for review-reopening seeks an increase in industrial disability due to a financial change of condition.  Plett contends she sustained a change in financial condition because she no longer qualifies as a filler operator because the physical requirements of that position changed and now exceed her permanent work conditions.  Defendants dispute that any decrease in income is causally related to her work injury.  Rather, defendants assert Plett’s financial condition is “a result of her own fate:  the sum of her failure to bid for jobs and her frequent absences for her migraine headaches.”  (Defendants’ Brief, page 4)  I find that claimant has failed to carry her burden of proof to show by a preponderance of the evidence that she has since the date of settlement suffered a change of earning capacity proximately caused by the original injury.  

At the time of the settlement Plett worked for Heinz as a filler operator on the gravy line.  She testified that she was paid $19.36 per hour, which was at pay Grade 4.  At the time of the settlement the filler operator position did not include clean-up of the machine.  Sometime in 2013 the filler operator position on the gravy line changed to require the filler operator to also clean the machine.  At the time of the settlement Plett had permanent restrictions placed on her activities by John Langland, M.D.; those restrictions have not changed and were still in effect at the time of this review-reopening hearing.  The clean-up that is now required by the filler operator for the gravy line is outside of Plett’s permanent restrictions.  Plett is no longer able to hold the filler operator position on the gravy line.  

The job Plett currently performs most often at Heinz is uncaser/inspector, which is a Grade 2 level; she is paid $18.85 per hour.  Her pay grade depends on what job she performs; there are still times when she works and is paid at Grade 4 level.  At Heinz employees work different positions at different times, sometimes even working more than one position each day.  Employees obtain a particular job by “bidding” for that job.  (Testimony of claimant)  Different jobs are available daily, and the pay grades of the available jobs vary.  The rate of pay is not based solely on how physically demanding a job is; there are a number of factors that are used to determine the pay grade.  There are Grade 4 jobs at Heinz that are within Plett’s restrictions.  (Testimony of Dean Jensen)  Available jobs are awarded by seniority and ability.  The workers’ shift preference also plays a role in the job bidding process.  (Testimony of claimant)  Job bidding can be done by completing paperwork or via a computer system.  Claimant testified that she bid on three jobs since the time of the settlement.  However, the evidence shows that claimant only bid on one job and did not actually complete that entire bidding process.  (Ex. E and Testimony of Dean Jensen)  The evidence shows Plett chose not to bid on other jobs and therefore when her line was laid off she did not work.  
Plett testified at hearing that her income has gone down since the time of the settlement.  Claimant argues this is due to the original injury.  However, the evidence shows that claimant’s income has decreased due to her significant absences for FMLA.  Since the time of the settlement Plett has taken in excess of 100 days of unpaid FMLA leave, which caused a decrease in her earnings.
I find claimant has failed to show that she has suffered an impairment or lessening of earning capacity since the date of settlement proximately caused by the original injury. 

CONCLUSIONS OF LAW

The first issue to address is whether claimant has shown she has undergone a financial change of condition since the Agreement for Settlement.  Iowa Code section 86.14(2) provides that the workers' compensation commissioner is authorized to "reopen an award for payments or agreement for settlement ... [to inquire] into whether or not the condition of the employee warrants an end to, diminishment of, or increase of compensation so awarded or agreed upon."  Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387, 391 (Iowa 2009).  The claimant carries the burden of establishing by a preponderance of evidence that, subsequent to the date of the award under review, he or she has suffered an impairment or lessening of earning capacity proximately caused by the original injury. Blacksmith v. All-American, Inc., 290 N.W.2d 348, 350 (Iowa 1980); Deaver v. Armstrong Rubber Co., 170 N.W.2d 455, 457 (Iowa 1969).  The court has further stated:  

The necessary showing in a review-reopening proceeding may be made without proof of change in physical condition. Blacksmith, 290 N.W.2d at 350, 3A Larson, The Law of Workmen's Compensation § 81.31(e), at 15-1030 (1989). That is because industrial disability is the product of many factors, only one of which is functional disability stemming from the physical injury. McSpadden v. Big Ben Coal Co., 288 N.W.2d 181, 192 (Iowa 1980).  Other factors include age, education, experience, and "inability, because of the injury, to engage in employment for which [the employee] is fitted." Id. (quoting Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 1121, 125 N.W.2d 251, 257 (1963)).

Gallardo v. Firestone Tire & Rubber Co., 482 N.W.2d 393, 395-96 (Iowa 1992).  

As previously noted, Plett has filed a review-reopening from an Agreement for Settlement.  The court has noted that at the time a workers’ compensation settlement is reached, “the injured’s loss of earning capacity is properly viewed ‘in terms of the injured worker’s present ability to earn in the competitive job market without regard to the accommodation furnished by one’s present employer.’”  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997) (citing Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995)).  The record is void of any evidence that claimant’s disability was adjusted downward because of her continued work as a filler operator.  There simply is no evidence to show Plett’s loss of earning capacity was not properly assessed in the competitive job market at the time of the workers’ compensation settlement.  Simply because the duties of the job claimant was performing at the time of the settlement have changed does not mean claimant has sustained an increase in loss of earning capacity.  Claimant has failed to show that the 30.2364 percent loss of earning capacity agreed to in the 2010 settlement agreement was not an accurate reflection of her true earning capacity.  Claimant has failed to carry her burden of proof to show that she has sustained an increase in industrial disability proximately caused by her original work injury.    

Further, the record shows that Plett has failed to bid on job openings and missed a substantial amount of time from work for reasons not related to the work injury.  Any change in financial condition that Plett may have is due to her failure to bid for other job openings at Heinz, her relative lack of seniority, and to her FMLA leave, not because of the original injury.  Plett has failed to show by a preponderance of the evidence that her condition warrants an end to, diminishment of, or increase of compensation.  

Wherefore, it is concluded that Plett has not established that she is entitled to a review-reopening of the Agreement for Settlement previously entered in this matter.  Because claimant has failed to carry her burden of proof the issue of disability is moot.  

Pursuant to rule 876 IAC 4.33, costs are to be assessed at the discretion of the deputy commissioner or workers’ compensation commissioner hearing the case unless otherwise required by the rules of civil procedure governing discovery.  Claimant failed to establish that she sustained a financial change of condition.  Therefore, I conclude that it is not appropriate to assess claimant’s costs in this action.    
ORDER

THEREFORE, IT IS ORDERED:

Claimant shall take nothing from these proceedings.  The parties shall each bear their own costs.  

Signed and filed this ____9th_______ day of September, 2014.
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