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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

MICHAEL L. HOFFARD FILLIN  \* MERGEFORMAT ,
:



:


Claimant,
:



:                       File No. 1143737

vs.

:



:                         ARBITRATION

WILSON FOODS A/K/A
:

CONTINENTAL DELI FOODS,
:

        DECISION



:            


Employer,
:


Self-Insured,
:


Defendant.
:     Head Note No.: 1803
______________________________________________________________________

STATEMENT OF THE CASE


This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Michael L. Hoffard, sustained a work injury in the employ of defendant Wilson Foods a/k/a Continental Deli Foods on May 17, 1996.  Wilson Foods disputed liability, but an appeal decision filed May 22, 2001, established that Hoffard sustained a shoulder injury arising out of and in the course of employment as alleged.  Temporary disability and medical benefits were awarded, but determination of permanent disability was not yet ripe for consideration at the time of the first arbitration hearing on August 22, 2000.


This claim was heard and fully submitted in Storm Lake, Iowa, on March 5, 2004.  The record consists of Hoffard’s testimony and joint exhibits 1-17.

ISSUES

STIPULATIONS:

1. Hoffard sustained injury arising out of and in the course of employment on May 17, 1996.

2. The injury caused both temporary and permanent disability.

3. Healing period entitlement is not in dispute.

4. Permanent disability should be compensated by the industrial method (loss of earning capacity) commencing August 5, 2000.

5. The correct rate of weekly compensation is $305.26

6. Entitlement to medical benefits is not in dispute.

7. Defendants should have credit for benefits paid.

ISSUE FOR RESOLUTION:

1. Extent of industrial disability.

FINDINGS OF FACT


Michael Hoffard, age 50, is a 1973 high school graduate who describes himself as an average, vocational track student.  He has no further formal education.


Hoffard’s employment history includes brief production work at a meatpacking plant and a gas station before starting with Wilson Foods on November 19, 1973.  He has worked for Wilson Foods and a number of corporate successors from that day to this.  In addition, he has held a second job in a family-owned salvage yard since 1984.


Wilson Foods and its successors operate a large meatpacking plant (hogs now, but formerly cattle) that has employed up to approximately 600 workers at a time.  He has held numerous jobs in the plant, some of which were physically demanding.


As determined in the appeal decision filed May 22, 2001, Hoffard’s work at Wilson Foods caused a cumulative trauma injury to both shoulders.  Orthopedic surgeon R. Michael Gross, M.D., performed a left-sided arthroscopic subacromial decompression, joint resection, rotator cuff repair and debridement of the biceps tendon on April 13, 2000.  (Exhibit 7)  Dr. Gross then performed a similar repair on the right side on June 29, 2000.  (Ex. 8)


In a report dated January 26, 2004, Dr. Gross offered the following opinions:

It is my opinion rendered with a reasonable degree of medical certainty that the 15% permanent impairment of the left upper extremity and the 10% permanent impairment of the right upper extremity rendered on November 29, 2000 was the result of work related injuries.  These were suffered while working for [successor to Wilson Foods] Continental Deli Foods.  At the time of Mr. Hoffard’s dismissal from my care I put permanent restrictions on him.  He is able to lift 30 pounds, two hands floor to table, 18 to 20 inches in front of the body and occasionally 15 pounds from table to chest level.  I don’t believe that he should work at the shoulder level or above especially being a relatively young man suffering bilateral rotator cuff tears.  These are permanent restrictions.

(Ex. 6, p. 12)


Pursuant to a collective bargaining agreement, each job in the Wilson Foods plant is assigned zero or some number of “brackets,” each of which pays five cents per hour over base wage.  Hoffard was working a ten-bracket job at the time of his injury, but returned to work in a lighter-duty two-bracket job filling boxes in the central pack department.  He currently holds that position, which is fast paced but requires lifting only about four pounds with each hand while placing wrapped meat products into shipping boxes.


Given his activity restrictions, Hoffard can no longer perform some of the jobs he previously held at Wilson Foods.  Currently, his left shoulder is more of a problem, with some dull pain experienced when reaching over shoulder level, reduced strength, stiffness, and some sleep disturbance.  He has similar problems on the right side, but to a lesser degree.  Hoffard is able to maintain his current employment (including the family salvage business) and has not sought retraining or applied for any other jobs.  He is not currently receiving active medical treatment.

CONCLUSIONS OF LAW

Loss of earning capacity is measured in relation to the competitive labor market as a whole and is not limited to the person's current position and employer.  This is so because the only certainty about the future is uncertainty.  Employees are forced into the competitive labor market when their employers go out of business, outsource their work, merge, or are acquired by other businesses.  It is for this reason that these unpredictable events occur that the measure of loss is in relation to the competitive labor market rather than employment with a single employer.  The degree of loss is measured by comparing the employee's earning capacity as it existed at the time of injury with the earning capacity that exists after recuperation from the injury.  

Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808. 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The concept is quite similar to the element of tort damage known as loss of future earning capacity even though the outcome in tort is expressed in dollars rather than as a percentage of loss.  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4 Larson’s Workers’ Compensation Law, §§ 57.21(a) and 57.31(a) (1997).  The loss is not measured in a vacuum.  The worker’s personal characteristics, which affect the worker’s employability, are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).

Essentially all of Hoffard’s employment history is that of a production worker in meatpacking plants.  As the result of his shoulder injuries, Hoffard now has moderate lifting restrictions and an inability to work above shoulder level.  Although Wilson Foods has been able to accommodate those restrictions (at a lower hourly wage, of course), there is no proof or reason to believe that such accommodations would be available from competing meatpacking businesses.  Considering all the factors of industrial disability as set forth above, it is concluded that, by reason of his work injury, Michael Hoffard has sustained loss of earning capacity on the order of 20 percent of the body as a whole, or the equivalent of 100 weeks of permanent partial disability.

ORDER


THEREFORE, IT IS ORDERED:


Defendant shall pay one hundred (100) weeks of permanent partial disability benefits at the rate of three hundred five and 26/100 dollars ($305.26) per week commencing August 5, 2000.


Defendant shall have credit for benefits paid.


Accrued weekly benefits shall be paid in a lump sum together with statutory interest.


Defendant shall file subsequent reports of injury as required by this agency.


Costs are taxed to defendant.

Signed and filed this ____26th_______ day of April, 2004.

   ___________________________
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