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  :

ANGIE SERBOUSEK,
  :



  :


Claimant,
  :



  :

vs.

  :



  :             File No. 1155360
IOWA DISTRICT OF THE WESLEYAN 
  :

d/b/a HILLSIDE WESLEYAN CHURCH,
  :        ARBITRATION DECISION 



  :             


Employer,
  :



  : 

and

  :



  :

CHURCH MUTUAL INSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________________

STATEMENT OF THE CASE


Claimant, Angie Serbousek, has filed a petition in arbitration and seeks workers’ compensation benefits from Iowa District of the Wesleyan d/b/a Hillside Wesleyan Church, defendant employer, and Church Mutual Insurance Co., defendant insurance carrier.  The case was heard before Deputy Workers’ Compensation Commissioner, Dévon M. Lewis on February 13, 2001, at Cedar Rapids, Iowa.  The evidence in this case consists of claimant’s exhibits 1-14, defendants’ exhibits A-UU, and the testimony of Angie Serbousek, Randy Richter, Katherine Sutton, Jonnie Shannon, and Frank Walker.  The case was considered fully submitted at the close of the hearing.

ISSUES

The following issues have been submitted for determination:

1. Whether the injury of March 4, 1994, was the cause of any permanent disability to other than the claimant's left arm and wrist. 

2. The nature and extent of claimant’s entitlement to permanent partial disability benefits.

3. Whether the claimant is entitled to the payment of medical expenses pursuant to Iowa Code section 85.27, including those of Dr. Ochoa and expenses for family members.

FINDINGS OF FACT


The undersigned, having heard and considered the evidence received at hearing, makes the following findings of fact:

Claimant, Angie Serbousek, was 37 years old at the time of hearing, with a date of birth of June 4, 1963.  Her educational background includes a high school diploma and three semesters of community college majoring in early childhood development, for which she received no degree or certification.  The work history of claimant consists mainly of childcare and childcare administration with a brief stint as a cashier/server in an ice cream store.  Claimant began working as a full-time church daycare administrator for defendant employer in 1994, after having worked from February 2, 1982, as a childcare provider for two days a week and from the summer of 1982 as a full-time cook and housekeeper.  Claimant was paid a salary of $21,000.00 per year as the childcare administrator.  Prior to her injury, claimant played the guitar and was physically active with canoeing, volleyball, and basketball recreational activities with her husband and children.  Claimant was injured on March 4, 1994, during a fieldtrip to an indoor playground, where she went down a slide head first and caught herself with her extended left arm and wrist.  Medical treatment included care from the following treating physicians:  Timothy S. Loth, M.D., orthopedic surgeon; Jeffrey W. Britton, M.D., neurologist; James H. Bower, M.D., neurologist; Deborah C. Newman, M.D., psychiatrist; and Rebecca C. Brandt, M.D., family physician.  Claimant was also treated by Colleen Hunter, LISW, LMFT.  Claimant underwent three surgical repairs to her wrist on April 29, 1994, November 3, 1994, and October 5, 1995.  The surgery was performed by Dr. Loth, who assigned an 82 percent functional impairment rating to the left upper extremity on June 25, 1996.  (Claimant's Exhibit 4, Page 276; Claimant's Exhibit 8, Pages 329-330, 333-334; Claimant's Exhibit 9, Pages 342-346)  Dr. Loth had also ordered physical therapy, a Ganglion block and injection to the shoulder over the course of treatment.  (Cl. Ex. 4, pp. 238, 279; Cl. Ex. 5, pp. 285-286; Cl. Ex. 8, pp. 335-336)  The final surgery left claimant's wrist in a fused position and at hearing she was observed to have her middle finger contracted toward her palm with some movement in the index finger and thumb and her left elbow locked at approximately 90 degrees.  Claimant stated her preference and was observed to hold her arm against her chest.  Dr. Loth imposed restrictions on April 20, 1999, noting that claimant's left upper extremity is non-functional, which significantly limits her lifting, carrying, kneeling, climbing, crawling, and handling abilities.  He limited claimant to one-hand use only.  (Cl. Ex. 4, p. 284)  On June 25, 1996, Dr. Loth opined that claimant had a severe impairment of the upper left extremity function that was a result of arthrodesis of the wrist and idiopathic focal dystonia affecting the arm secondary to her wrist injury.  (Cl. Ex. 4, p. 276)  Curtis M. Steyers, M.D., orthopedic surgeon, examined claimant on two occasions and from that found claimant to have a 76 percent functional impairment rating of the left upper extremity to which Dr. Steyers attributed 35 percent as being related to the work injury.  (Def. Ex. CC, pp. 7-9; Cl. Ex. 10, pp. 371-372)  

Claimant was first diagnosed with dystonia by James R. LaMorgese, M.D., neurosurgeon, whose impression on January 30, 1995, was dystonic posturing of the left hand due to spasm of the flexor carpi radialis muscle.  (Cl. Ex. 4, p. 242)  He referred claimant to Robert L. Rodnitzky, M.D., neurologist, who found that claimant did not suffer from an organic or physiologic dystonia of the left upper extremity, shoulder, or neck, and did not relate claimant's left elbow, shoulder, back, and neck symptoms to the work injury in a note dated December 20, 2000.  (Def. Ex. Z, pp. 1-7)  In the meantime, claimant began Botox injections on February 8, 1995.  (Cl. Ex. 9, p. 341)  Dr. Rodnitzky examined claimant on one occasion in 1995.  Dr. Britton treated claimant beginning May 15, 1996, and diagnosed post-traumatic dystonia involving the upper extremity, the muscles around the left scapula and neck, and opined that the dystonia was related to the left upper extremity work injury.  (Cl. Ex. 1, pp. 64, 84-85)  Dr. Britton also ordered objective EMG studies that were consistent with organic dystonia as opposed to psychogenic dystonia.  (Cl. Ex. 1, pp. 62, 69, 84)  Dr. Bower, another treating neurologist, concurred with Dr. Britton that the dystonia is organic in nature.  (Cl. Ex. 1, p. 106)  Dr. Bower currently treats claimant every three months for administration of botulinum toxin (Botox) injections for the dystonia condition.  (Cl. Ex. 1, pp. 105-106)  Dr. Britton assigned a 45 percent body as a whole functional impairment rating to claimant in a report dated March 25, 1998.  (Cl. Ex. 1, pp. 84-85)  The Mayo Clinic Pain Rehabilitation Center notes indicate causal connection to the pain syndrome (dystonia) to her work-related injury.  (Cl. Ex. 1, p. 138)  Defendants’ medical experts, José L. Ochoa, M.D., Ph.D., neurologist; Richard F. Neiman, M.D., neurologist; and Thomas W. Hansen, M.D., psychiatrist, all opined that the dystonia was psychogenic in nature and not work related.  Drs. Ochoa and Neiman examined claimant on one occasion and Dr. Hansen met with claimant on two occasions.  Dr. Steyers, who met with claimant on two occasions deferred to Dr. Rodnitzky’s judgment, who visited with claimant on one occasion.  (Def. Ex. C, pp. 6-9; Def. Ex. Z, pp. 1-7; Def. Ex. CC, pp. 6-9; Def. Ex. EE, pp. 23-24; Def. Ex. FF, pp. 15-19; Def. Ex. LL, pp. 1-9; Def. Ex. UU, pp. 16-31)  

Claimant had a history between 1982 and 1991 of irritable bowel syndrome, which was thought to be, at least in part, psychogenic in nature.  (Def. Ex. O; Def. Ex. P.; Def. Ex. Q)  Claimant also underwent a lumbar discectomy in May 1993.  (Def. Ex. S)

Dr. Loth first diagnosed claimant with clinical depression and prescribed anti-depressants on March 6, 1995, when claimant had returned with pain radiating from the elbow up to the shoulder and neck area after her second surgery.  (Cl. Ex. 4, pp. 244-245)  Within the month, claimant was diagnosed with a brain tumor on or about March 13, 1995.  (Def. Ex. W, p. 5)  Claimant did not live her life in a vacuum and was subject to a number of stressors in her life, such as her children’s health problems and marital difficulties prior to the date of injury.  (Def. Ex. Q)  In early 1998, Dr. Britton prescribed Klonopin for claimant's dystonia condition.  Thereafter, claimant was admitted to the hospital for depression and/or suicide attempts on six occasions between May 22, 1998 and January 15, 1999.  (Cl. Ex. 1, pp. 112-115, 136, 138; Cl. Ex. 3, p. 178; Cl. Ex. 8, pp. 338-340; Cl. Ex. 9, pp. 351-364; Cl. Ex. 10, p. 378)  Claimant's treating psychiatrist, Dr. Newman, believed the 1998 and 1999 suicide attempts were directly related to the fallout from the work injury.  (Cl. Ex. 1, pp. 48-50)  Defendants’ psychiatrist, Dr. Hansen, who saw claimant on two occasions, disagreed with Dr. Newman, claimant's treating psychiatrist, as well as claimant's treating licensed social worker and therapist.  (Def. Ex. FF, pp. 4, 10; Def. Ex. UU, pp. 35-38)  Dr. Hansen erroneously concluded that the clinical depression did not begin until mid-1998, when medical records from Dr. Loth revealed first diagnosis after the date of injury for depression on March 6, 1995, with anti-depressants prescribed accordingly.  (Def. Ex. FF, p. 4; Def. Ex. UU, pp. 34-38; Cl. Ex. 4, p. 244-245)  Andrew C. Peterson, M.D., neurologist, referred claimant for a neuropsychological evaluation to Ellie Snavely, Ph.D., licensed psychologist, on May 1, 1995, who also found depression at that time.  (Cl. Ex. 9, pp. 344-346)  Claimant sees Dr. Newman once or twice a month and Ms. Hunter two to four times per month on an ongoing basis.  (Cl. Ex. 1, p. 48; Cl. Ex. 3, p. 231)  Dr. Newman suggests and claimant requests ongoing medical care involving not only herself, but her husband and children.  After the work injury in question, claimant’s husband changed careers, which resulted in some financial difficulties because of attending to claimant's health condition.  At one point in the record claimant had referred to her primary problem as being related to her husband, but testified that the treatment note by Dr. Newman was taken out of context because she believed her stressors with her husband to be related to her medical condition and the physical and psychological changes that she had undergone since the injury.  (Cl. Ex. 1, p. 42)

Although the parties briefed the issue of penalty benefits, that issue was not set out on the hearing report and is not considered in this decision.

Claimant did work at her regular job after the date of injury without significant interruption until mid-1998, when she began to experience significant absenteeism that ultimately led to her termination from employment on February 24, 1999.  She then returned to work on January 4, 2000, ten hours per week on a flexible schedule, as director of children’s ministries, for which she is paid $100.00 per week.

At hearing, claimant testified that she had continuing symptoms of tightness in the shoulder and the last two fingers on her left hand are still numb, although less so than before.  She has fewer spasms and a higher tolerance for pain in her shoulder and neck.  She does sit in a cocked position with her head tilted to the left to relieve her muscle tension that throws her balance off when she walks.  She had mood difficulties, short-term memory and concentration deficits but is able to perform household cleaning duties, run errands, shop, drive herself to Rochester, Minnesota for medical appointments, and was active for approximately eight hours per day in a pain rehabilitation center at Mayo Clinic.  Claimant also went to a Disney amusement park in April 2000, with some difficulty.  Defendants’ vocational expert, Frank Walker, did not meet with claimant and his testimony and report are disregarded.  Steve Moats, claimant's vocational expert, did meet with claimant and indicated that her current employment does not constitute substantial gainful employment because of the unique flexibility of the hours.  (Cl. Ex. 2, pp. 143-145)  Defendant employer did express its satisfaction with the job claimant is currently doing.  Katherine Sutton, former coworker, noted that after claimant's injury she saw claimant's work performance deteriorate and noticed the claimant was less physically able to function.  She noted claimant to be tired, withdrawn, and not as energetic.  She believed, due to her personal observations and conversations with claimant, to have migraine shoulder and arm pain and believed claimant to have been more “dynamic” prior to the injury.  Both Drs. Newman and Hansen, as well as Ms. Hunter, believed that claimant would benefit from working.  Dr. Hansen would place no restrictions on a 40-hour work week and Dr. Newman’s opinion is that hopefully claimant's psychological status would stabilize by November 2003.  (Cl. Ex. 1, pp. 41-43; Cl. Ex. 3, p. 205; Def. Ex. FF, p. 17)

REASONING AND CONCLUSIONS OF LAW

The first issue to address is whether the March 4, 1994 injury is the cause of any permanent disability beyond the claimant's left upper extremity.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974); Bodish v. Fischer, Inc., 257 Iowa 516, 133 N.W.2d 867 (1965).

An employer takes an employee subject to any active or dormant health impairments.  A work connected injury which more than slightly aggravates the condition is considered to be a personal injury.  Ziegler v. U.S. Gypsum Co., 252 Iowa 613, 106 N.W.2d 591 (1961).  (Case citations omitted.)

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened, or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce, Co., 254 Iowa 130, 115 N.W.2d 812, (1962); Yeager v. Firestone Tire and Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961). 

Oldham vs. Scofield & Welch, 266 N.W. 480, 222, Iowa 764 (1936), discussing proximate cause, the Supreme Court stated:

The question of whether the disability sustained by the employee shall be attributed to the first accident or to the later accidents depends on whether or not the disability sustained was caused by a change in the original condition, or by a recurrence of the original injury, or by an independent and subsequent cause.  If the employee suffers a compensable injury and thereafter suffers further disability which is the proximate result of the original injury, such further disability is compensable. . . .  In other words, where an accident occurs to an employee in the usual course of his employment, the employer is liable for all consequences that naturally and proximately flow from the accident. . . .  The applicant has the burden of showing that the additional consequences on which he bases his application are such that would naturally and proximately follow from said original accident.

Oldham, 266 N.W. at 481-482; DeShaw v. Energy Manufacturing Co., 192 N.W.2d 777, 780 (Iowa 1971) (citing Oldham, 226 N.W. at 480 and Langford v. Kellar Excavating & Grading, Inc., 191 N.W.2d 667 (Iowa 1971)).

The Supreme Court in Blacksmith v. All American, Inc., 290 N.W.2d 348 (Iowa 1980) stated “a cause is proximate if it is a substantial factor in bring [sic] about the result.  It is [sic] only needs to be one cause; it does not have to be the only cause.”  Although the word “proximate” appears in the Iowa cases, it should not be construed in the same manner as proximate cause in tort law.  James R. Lawyer and Higgs, Iowa Workers' Compensation-Law and Practice, Second Edition and Judith Ann Graves Higgs, Iowa workers' Compensation Law and Practice, 42 (3rd ed.) (1999).  The compensation concept is more all-inclusive – a substantial factor.  A factor may be substantial without being either exclusively or predominantly the determinate of the result.  Jones v. City of Des Moines, 355 N.W.2d 49 (Iowa 1984); Montgomery Properties v. Econ. Forms, 305 N.W.2d 470, 477 (Iowa 1981).  The work injury need not be the only cause of the additional consequences – it only needs to be one cause.  Langford, 191 N.W.2d 667, 670 (Iowa 1971).  

The opinions of the treating physicians, Loth, Britton, Bower, and Newman will be accepted over those of the evaluating physicians, Ochoa and Hansen, because the treating physicians were involved in extensive and ongoing examination and treatment with claimant from the date of injury to the present time.  Furthermore, Dr. Britton’s opinions are based upon objective testing, which have not been established by defendants to be medically unreliable in the case of a dystonia diagnosis.  With respect to the dystonia, defendants place great emphasis on the psychogenic origin.  Whether physiologic or psychogenic in nature, the dystonia is causally connected to the work injury according to the highly credible treating physicians.  Her prior somatization disorder related to irritable bowel syndrome did not involve her wrist, arm, neck, and shoulder as does the dystonia.  Furthermore, defendants argue that the dystonia could be related to the brain lesion.  However, if defendants argue that the dystonia is psychogenic or somatic, the condition could not be related to the brain lesion because claimant did not know of that diagnosis until mid-March 1995, well after the January 1995 dystonia diagnosis.  Furthermore, there is no medical evidence that relates the dystonia to the brain lesion. 

The second portion of the causation issue relates to whether claimant's depressive disorder is related to the work injury of March 4, 1994.  Again, the opinions of the treating psychiatrist and licensed social worker therapist are accepted over that of an evaluating psychiatrist who based his opinions upon the review of medical records and only two visits with claimant.  Contrary to defendants’ assertions, depression was diagnosed as early as March 6, 1995, by Dr. Loth prior to the claimant's bankruptcy in 1999 and prior to her husband’s business financial problems in 1998.  While claimant did have marital problems and concerns about her children’s health issues prior to the injury, she had those same concerns after the injury, while the depression worsened after the injury and unsuccessful treatment.  While there was a reference in the record to suicidal thoughts prior to the injury as well, the actual suicide attempts did not occur until after the date of injury and after the administration of the prescription medication Klonopin.  Thus, any preexisting minor depression or suicidal ideations, were not acted upon until after the work injury and prescription medication treatment related to that work injury substantially aggravated claimant's preexisting depressive condition.  Accordingly, claimant has established that the injury did cause permanent disability in the form of both physical and mental conditions.

The next issue for determination is whether claimant's disability is related to a scheduled member or to the body as a whole.

The right of an employee to receive compensation for injuries sustained is statutory. The statute conferring this right can also fix the amount of compensation payable for different specific injuries.  The employee is not entitled to compensation except as the statute provides.  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Compensation for permanent partial disability begins at termination of the healing period.  Iowa Code section 85.34(2).  Permanent partial disabilities are classified as either scheduled or unscheduled.  A specific scheduled disability is evaluated by the functional method; the industrial method is used to evaluate an unscheduled disability.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983); Graves v. Eagle Iron Works, 331 N.W.2d 116 (Iowa 1983); Martin v. Skelly Oil Co., 252 Iowa 128, 106 N.W.2d 95 (1960).

An injury to a scheduled member may, because of after effects or compensatory change, result in permanent impairment of the body as a whole.  Such impairment may in turn be the basis for a rating of industrial disability.  It is the anatomical situs of the permanent injury or impairment which determines whether the schedules in Iowa Code 85.34(2)(a)-(t) are applied.  Lauhoff Grain v. McIntosh, 395 N.W.2d 834 (Iowa 1986); Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Dailey v. Pooley Lumber Co., 233 Iowa 758, 10 N.W.2d 569 (1943).  Soukup v. Shores Co., 222 Iowa 272, 268 N.W. 598 (1936).

Claimant has shown by a preponderance of the evidence that she sustained an injury and permanent disability to the body as a whole including her left upper extremity and the mental conditions.  Consequently, an analysis of her industrial disability is warranted.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Serv. Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).


A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.


Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.


There are no weighting guidelines that indicate how each of the factors are to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Iowa Code section 85.34.

At hearing, claimant was 37 years old with a high school education and limited community college credits.  Claimant appeared to be of above average intelligence.  Her work-related injury caused the need for invasive medical treatment including three surgeries to her left wrist that resulted in a fusion.  She has not responded well to the treatment rendered and continues to have both subjective and objective symptoms of pain in the arm, wrist, neck, and shoulder, as well as the dystonia and depressive conditions.  The treating physicians’ opinions are accepted over those of the evaluating physicians because of the ongoing contact with claimant as well as the objective EMG tests that support the treating physicians’ conclusions.

Claimant has not sought vocational rehabilitation, nor has it been offered to her.  Her motivation is moderate, as she had worked after her injury for a period of time and worked again for a limited number of hours per week in the areas of childcare administration and related activities.  Claimant's salary went from approximately $400.00 per week to $100.00 per week, some of which is reflected in the reduction in hours.

Claimant's injury was serious and has caused severe restrictions but does not entirely limit her ability to work.  The work restrictions set out by Drs. Loth and Newman are credible.  Dr. Loth’s relate to the virtual inability to use claimant's left arm and Dr. Newman believes claimant’s psychological condition would be stable within three years from November 2000.  Claimant does have some limiting motivational factors related in part to her somatic conditions and family responsibilities and problems.  

After considering all the factors it is determined that claimant has sustained a 75 percent industrial disability.  The stipulated commencement date for permanency benefits is December 10, 2000, at the weekly rate of $283.51, which was based upon stipulated factors of $414.00 gross weekly earnings and a married status with five exemptions.

The next issue presented is whether claimant is entitled to medical benefits.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Iowa Code section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).  Claimant has the burden of proving that the fees charged for such services are reasonable.  Anderson v. High Rise Constr. Specialists, Inc., File No. 850096 (App. 1990).

Claimant has established that she has sustained a work-related injury and is entitled to medical benefits to treat the same.  Claimant is entitled to payment for treatment for conditions related to her left upper extremity, neck, shoulder, and conditions of dystonia and depression.  She requests additional psychiatric and psychological treatment for her husband and children as it relates to her condition and as it has impacted the family.

There is no provision under the Iowa Workers' Compensation Act for treatment expenses under section 85,27 to family members of the injured worker.  To the contrary, the Act specifically states, “No claim or proceedings for benefits shall be maintained by any person other than the injured employee, or the employee’s dependent or legal representative if entitled to benefits.”  Defendants are entitled to benefits only in cases of death of the injured worker.  See Iowa Code section 85.31 (1999).  Legal research of Iowa case law and Larson’s Workers' Compensation Law failed to reveal that a claim for treatment expenses by a family member has ever been raised.  Although this issue has not been litigated before the Iowa Supreme Court, it was assumed by the Iowa Supreme Court that a spouse and children of an injured employee are not entitled to workers' compensation benefits in Garien v. Schneider, 546 N.W.2d 606, 609 (Iowa 1996), when the Court said, “We held in Johnson v. Farmer, 537 N.W.2d 770, 773 (Iowa 1995) that the exclusive-remedy provisions of the workers' compensation act apply to consortium claims by spouses and children who are beneficiaries thereunder even though they are not actually entitled to workers' compensation benefits in the particular case.”  Therefore, claimant is not entitled to medical benefits for anyone other than herself.

ORDER


THEREFORE, IT IS ORDERED:


That defendants pay claimant three hundred seventy-five (375) weeks of permanent partial disability benefits at the rate of two hundred eighty-three and 51/100 dollars ($283.51) commencing December 10, 2000. 


That defendants pay accrued benefits in a lump sum and receive credit for one hundred ninety (190) weeks of permanent partial disability benefits previously paid at the rate of two hundred eighty-three and 51/100 dollars ($283.51).


That defendants pay the medical expenses incurred by claimant as outlined in this decision and pursuant to Iowa Code section 85.27.


That defendants pay interest on the unpaid weekly benefits as provided by Iowa Code section 85.30.


That defendants pay all costs of this action pursuant to rule 876 IAC 4.33, including reimbursement to claimant for any filing fee paid in this matter.

That defendants file claim activity reports as required by the agency as set forth in rule 876 IAC 3.1.

Signed and filed this ___________ day of May, 2001.

                                                       __________________________________







   DÉVON M. LEWIS 
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