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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

THOMAS P. MEYER,
  :



  :


Claimant,
  :                         File No. 5024428


  :

vs.

  :                      A R B I T R A T I O N



  :

CITY OF WATERLOO,
  :                           D E C I S I O N



  :


Employer,
  :


Self‑Insured,
  :              Head Note Nos.:  1100; 1108; 1802;

Defendant.
  :              1803; 2209; 2501; 2600; 4000
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Thomas P. Meyer , has brought against the self-insured employer, City of Waterloo, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant alleges he sustained on October 29, 2007.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Waterloo, Iowa on December 18, 2008.  The record consists of the testimony of claimant and that of Kevin Butler and Terry Wentz as well as of claimant’s exhibits 1 through 7 and defendants’ exhibits A through D.  Briefs as submitted were reviewed.  The matter was fully submitted as of January 7, 2009.

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was married, and entitled to three exemptions on the date of injury.  Gross weekly earnings were $775.67, which results in a weekly rate of compensation of $508.25. 

The issues remaining to be decided are:

1) Whether claimant received an injury on October 29, 2007 that both arose out of and was in the course of the employment;

2) Whether the injury is a cause of claimant’s claimed temporary and permanent disability; 

3) If so, the extent of any temporary or permanent disability benefit entitlement; 

4) Whether defendant is liable for payment of certain medical costs under Iowa Code section 85.27; and

5) Whether pursuant to Iowa Code section 86.13, claimant is entitled to additional benefits as a penalty for defendant’s unreasonable delay or denial of benefits.

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 37-year-old high school graduate.  His adult work history has been almost wholly with the city of Waterloo.  He initially worked in its sanitation department, but in 1995 he transferred to the street department where he became an equipment operator.  Equipment operators perform a variety of street maintenance functions, including routine street repair and maintenance, snow plowing and removal and cleanup of emergency storm damage.  Equipment operator I employees run snowplows, dump trucks and salt and sand trucks.  Additionally, equipment operator II employees operate end loaders, graders, rollers, pulverizers, mixers and mechanical sweepers.  Equipment is operated in all types of weather and under a variety of road conditions.  The equipment is heavy duty and rough riding.  (Exhibit B, pages 1-6)

Claimant spent his first three years in the street department as an equipment operator I; he advanced to equipment operator II status in 1998.  He was continuing to perform equipment operator II duties without restriction at the time of hearing.  

From March through November, equipment operator II personnel may be assigned to operate a street sweeper.  Essentially, a street sweeper is a square box that sits approximately 4 ½ feet off the street and has three attached industrial brooms.  The sweeper has springs, but has no suspension system and no shock absorbers.  When the sweeper hits manhole covers or potholes, the operator likely will be jolted and bounced about.  Operators need to see the street curb.  Therefore, employees often sit leaning into their right arm with both the right arm and head positioned outside the sweeper's right window while operating that machine. 

Claimant, Kevin Butler, and Terry Wentz all have operated street sweepers.  Each credibly testified that neck and shoulder pain as well as generalized body aches are common after operating those machines for a day.  Each acknowledged that the problems are generally most acute early in the year and usually decrease as the body becomes accustomed to sweeper operation.  Hot showers, over-the-counter medications and other home palliative measures generally relieve the routine aches and pains sweeper operation produces. 

Claimant operated the sweeper on 90 days from March 19, 2007 through November 7, 2007.  He operated the sweeper for 11 days in September 2007 and 17 days in October 2007.  Additionally, he swept chips on six days in 2007, including on October 13, 2007.  (Ex. 2, p. 19) 

On October 29, 2007, claimant advised his supervisor, Steve Decker, that he had shoulder pain while running the sweeper.  Claimant declined to seek medical care because claimant expected the pain to go away.  Claimant continued to operate the sweeper on October 30, October 31, and November 1, 2007.  His shoulder pain kept getting worse and extended to his neck and down his right arm.  Additionally, he had right arm tingling and finger numbness.  Claimant then requested medical care; the employer sent him to Robert L. Broghammer, M.D.,MBA, MPH, at Allen Occupational Health Services, whom claimant saw on November 13, 2007.  Dr. Broghammer is board certified in Occupational and Environmental Medicine. 

Claimant apparently expressed his belief that his problem related to running the street sweeper to both Dr. Broghammer and the doctor’s nurse.  Claimant also denied having had any trauma or injurious event that had produced his pain.  He acknowledged playing softball.  (Ex. 3, pp. 21-23)  On examination, claimant had a positive Spurling's test on both the right and the left.  Claimant had radiating pain down the right arm in the C6 distribution as well as abnormal right-hand sensation in the C6 distribution.  Dr. Broghammer diagnosed right C6 radiculopathy.  (Ex. 3, p. 21)

Based on the medical history that claimant had given, Dr. Broghammer stated:

I believe this is a condition of living, and there is no specific event that correlates with the onset of Mr. Meyer’s symptoms, thus I would call this an idiopathic right C6 radiculopathy.  In other words, this represents an idiopathic condition with an unknown cause, and I am unable to state with a reasonable degree of medical certainty or probability that Mr. Meyer’s current complaints are related to his occupation with the city of Waterloo.

(Ex.  3, p. 21)

The employer denied liability for claimant's condition based on Dr. Broghammer's opinion.  Claimant then saw his family physician, Paula Strait, D.O., on October 16, 2007.  Claimant also gave her a history of street sweeping with leaning out the right window and turning his head towards the right.  Dr. Strait noted that claimant had developed severe pain over a short period of time with no preceding trauma.  She assessed claimant with right shoulder pain with radiation into the arm, abnormal cervical mechanics, cervical radiculopathy and scoliosis.  Dr. Strait described claimant's condition as "an injury pattern [that] related to repetitive trauma from his job requirements of sustained right side bending, right rotation."  (Ex. 5, p. 36)

Claimant returned to Dr. Strait on December 27, 2007, after having undergone physical therapy.  His pain level was unchanged and he had some continuing radicular irritation.  The physical therapist explained to Dr. Strait that claimant's nerve irritation with extension, side bending, and right rotation was consistent with the [postural] position required in street sweeping.  (Ex. 5, p. 38; Ex. 6, p. 53)

Claimant underwent a cervical spine MRI on November 28, 2007.  It demonstrated degenerative disc changes at C4/C5 and C5/C6 as well as a right C6 disc herniation and neural foraminal narrowing.  (Ex. 5, pp. 40-41)  EMG findings also were consistent with moderately severe C6 radiculopathy.  (Ex. 7, pp. 64-65) 

Dr. Strait referred claimant to neurosurgeon, Capel A. Spence, M.D., whom claimant initially saw on December 18, 2007.  Dr. Spence performed a C5/C6 anterior cervical discectomy with instrumentation and fusion on December 21, 2007.  (Ex. A, p. 5)  Surgery revealed free fragment disc material at the C5/6 level that was compressing the nerve root.  (Ex. A, p. 6)  Claimant had a good recovery from surgery.  As of January 28, 2005, he was back at work for the city.  (Ex. 7, p. 68)  Claimant did testify that he felt compelled to return to work as of January 7, 2008 because he was running out of sick time.  Nevertheless, as of June 23, 2008, claimant had no motor weakness or sensory impairment and had no pain, weakness, numbness or tingling in the upper extremities.  He did occasionally have posterior neck stiffness, aching and soreness.  (Ex. 7, p. 71)  Dr. Spence subsequently opined that claimant was at maximum medical improvement as of June 23, 2008.  (Ex. 7, p. 72)  Dr. Spence assigned claimant 25 percent whole person impairment under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex. 7, p. 75)

Dr. Spence has stated that claimant provided no information that led Dr. Spence to believe that claimant's condition resulted from a work injury.  He also stated, however, that based on Dr. Strait's comment that claimant's injury pattern related to repetitive trauma from job requirements and right side bending and rotation, a relationship may exist between claimant's employment and his cervical injury.  Dr. Spence was not clear on how long claimant had been working as a street sweeper and whether claimant always leaned out the same side window.  The doctor expressed his belief that if claimant did always clean out the same side window, it is possible that his doing so "played a role from an accumulative standpoint consistent with the type of injury."  (Ex. 7, p. 72) 

On November 5, 2008, Dr. Strait reiterated her opinion that claimant's repetitive job duties produced his need for a cervical discectomy.  She characterized claimant as at maximal medical improvement and as having neither pain nor functional limitation.  She released him from care without restrictions.  (Ex. 5, p. 49)

The record reflects that claimant had had an earlier episode of neck pain.  On November 28, 2004, claimant awoke with neck stiffness, more on the right than left; it progressively worsened to the point where he could hardly move his head on November 29, 2004.  (Ex. 5, p. 34)

Claimant continues to perform the same job duties, including street sweeping.  He testified that he still gets pain from leaning out the right window while sweeping, but that his pain is significantly decreased from what it was prior to surgery.  Claimant acknowledged that he had had a good surgical result, but disagreed with Dr. Strait's statement that he had recovered completely and had no functional limitation.  Claimant stated that he occasionally has pain, especially in his neck in cold weather.  Claimant takes no pain medication, however.  His job duties are as they were prior to his cervical surgery.  He has received all regular raises since November 27, 2007 and often works 10 to 15 hours per week overtime.

CONCLUSIONS OF LAW AND ADDITIONAL ANALYSIS

First considered is whether claimant has established an injury to his cervical spine on October 29, 2007 that both arose out of and occurred in the course of his employment with the city of Waterloo.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4)(b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

The work activities need not expose the worker to a risk greater than the risks of nonwork life for a condition that manifests on the job to be  a compensable injury.  It is only necessary that the injury be related to the work.  McIlravy v. North River Ins. Co., 653 N.W.2d 323 (Iowa 2002).  Likewise, it is not necessary that the employment proximately cause the injury.  Instead, the injury must be a rational consequence of a hazard connected to the employment.  In other words, the employment must contribute to the risk of injury or aggravate the injury.  Meyer v. IBP, Inc., 710 N.W.2d 213 (Iowa 2006).

Claimant has alleged a cumulative injury that arose because he engaged in a work activity that produced micro trauma to his cervical area.  The credible record evidence is that sustained operation of the street sweeper was rough riding work that did produce body discomfort, especially to the head, neck and shoulder area.  In other words, cervical micro trauma was a risk inherent in operating the sweeper.  The medical question then is whether cervical degeneration and ultimately disc herniation may be a rational consequence of performing street sweeping duties.  The medical opinions in evidence will be evaluated in this light.

Dr. Broghammer's opinion that claimant’s cervical condition, which manifested in October 2007, did not relate to his work activities is expressly rejected.  Dr. Broghammer premises his opinion regarding work relatedness on a higher standard than the rational consequence standard for arising out of the employment that is the Iowa law.  First, Dr. Broghammer apparently believes that an identifiable incident of injury or trauma is necessary for work relatedness.  That plainly is not the Iowa law and has not been the Iowa law for over two decades.  See McKeever.  Secondly, this doctor does not address the issue of whether engaging in work that involves micro trauma to the head, neck and shoulders places an individual at risk for developing cervical complaints.  
Dr. Strait’s opinion relating claimant’s cervical condition to claimant’s work activities is more consistent with Iowa law.  Her opinion clearly contemplates that repetitive micro trauma may produce injury.  Implicit in her opinion are the premises that micro trauma to the cervical area may result in cervical degeneration and disc herniation, and that the body bouncing and postural contortion operating the sweeper requires place the operator at risk for developing cervical complaints.  For those reasons, Dr. Strait’s opinion relating claimant’s condition to his work is given substantial weight.

Furthermore, Dr. Spence’s opinion that the sweeping duties may have produced the injury is consistent overall with Dr. Strait’s opinion.  Dr. Spence qualifies his opinion by suggesting more information as to the time period in which claimant operated the sweeper might be useful.  The record demonstrates that claimant had been an operator II since 1998.  His seasonal work duties had included sweeper operation for nearly a decade.  Furthermore, as of October 29, 2007, claimant had operated the sweeper on 88 occasions in the 2007 season, including all days in the period from October 9, 2007 to October 29, 2007, but for October 14, 2007.  When consideration is given to the opinion of Dr. Strait and the statements of Dr. Spence, operation of the sweeper over those many seasons and for that sustained period is consistent with sweeper operation having substantially contributed to claimant’s development of the cervical disc herniation that manifested as unremitting right shoulder and arm complaints on October 29, 2007.  The cervical condition was a rational consequence of claimant’s engaging in his work task of sweeper operation.

Wherefore, it is concluded that claimant has established an injury on October 29, 2007 that arose out of and in the course of his employment.

Whether the injury is a cause of claimant’s claimed temporary and permanent disability is next addressed.
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Clearly, claimant had times from November 14, 2007 through January 6, 2008 when he was temporarily unable to work as a consequence of his cervical injury and the need to medically treat that injury.  These times are set forth in the hearing report.  Claimant is entitled to indemnity benefits for that time lost from work.  Whether those benefits properly are characterized as temporary total or healing period benefits depends on how the questions of causation to and entitlement to permanent disability benefits are resolved. 

Dr. Spence has opined that claimant has 25 percent whole person impairment as a result of the cervical surgery performed to treat the work injury.  That opinion is not contradicted and is accepted.  Claimant’s whole person permanent impairment presents the question of whether claimant has permanent industrial disability under Iowa Code section 85.34(2)(u). 

Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995); Anthes v. Anthes, 258 Iowa 260, 270; 139 N.W.2d 201, 208 (1965).

Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995); Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525 (Iowa App. 1977); 4-81 Larson’s Workers’ Compensation Law sections 81.01[1] and 81.03.  The loss is not measured in a vacuum.  Such personal characteristics as affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997); Thilges v. Snap-On Tools Corp., 528 N.W.2d 614, 617 (Iowa 1995).
An injured employee’s post-injury earnings and experience with the employer is evidence that is considered when assessing loss of earning capacity.  Compensation is based on the employee’s ability to earn and compete in the general labor market and is not limited to the experience with the employer, however.  All factors affecting the degree of industrial disability are considered.  No single factor is necessarily controlling.  Compensation is awarded for permanent partial disability because its adverse impact on the employee’s ability to work and earn will continue indefinitely into the future.  It is not limited to the point in time when the degree of disability is assessed.

Claimant is a 37-year-old high school graduate.  His only training and experience consists of the heavy equipment operation skills he has obtained on-the-job from his longtime work with the city of Waterloo.  Claimant returned to that work without restrictions early on in his recuperation from his cervical surgery.  He appears to be performing all job duties successfully and without significant difficulties.  He continues to be able to do overtime; he has received all contracted for wage increases; and his regular duties certainly are not make work.  Nevertheless, claimant has had a significant surgery and has been assigned significant whole person permanent impairment.  It would be naïve to suggest that these factors would have no bearing on his employability as a heavy equipment operator and manual laborer in the general labor market.  Employers in those lines of industry might well look askance at individuals with claimant's work related medical history and impairment and hesitate to offer such individuals employment.  Medical practitioners who perform preemployment physicals might well impose precautionary restrictions on potential employees with claimant's work related medical history and permanent impairment.  These practical considerations are relevant to assessing whether claimant has lost earning capacity and the degree of any industrial loss he has sustained.  When they are considered alongside claimant's current lack of restrictions and apparently good functional recovery, an appropriate assessment of claimant's industrial loss is 20 percent.

Because claimant has established an industrial loss related to his permanently impairing work injury, his temporary benefits properly are characterized as healing period benefits.

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

Wherefore, it is concluded that claimant has established entitlement to healing period benefits for November 14, 2007; November 16, 2007; November 20 2007 through November 21, 2007; and December 27, 2007 through January 6, 2008 as result of temporary disability that his November 27, 2007 work injury produced.

Wherefore, it is concluded that claimant has established 20 percent permanent partial disability pursuant to Iowa Code section 85.35(2)(u) as a result of permanent partial disability that his November 27, 2007 work injury produced.  Permanent partial disability of 20 percent entitles claimant to 100 weeks of permanent partial disability benefits.  

Permanent partial disability benefits commence on January 7, 2008.

All weekly indemnity benefits are payable at the applicable rate of $508.23.

Claimant seeks payment of medical costs in the total amount of $61,748.80 that are set forth in his Exhibit 1.
The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 16, 1975).
All medical costs detailed in Exhibit 1 relate to treatment for the October 29, 2007 work injury; therefore, they are defendant’s liability.

Wherefore, it is concluded that claimant has established his entitlement to payment of medical costs in the total amount of $61,748.80 and as specifically detailed in claimant's Exhibit 1.

Lastly, claimant asserts he is entitled to additional benefits as a penalty pursuant to Iowa Code section 86.13 because defendant unreasonably denied workers’ compensation benefits in a situation where an adequate investigation of claimant's claim would have demonstrated that claimant's entitlement to benefits was not fairly debatable.

Iowa Code section 86.13 requires the workers’ compensation commissioner to award benefits in addition to indemnity benefits otherwise payable to a employee when the commissioner finds that the employer or its insurance carrier unreasonably delayed or denied the worker indemnity benefits without reasonable or probable cause or excuse.  The additional benefit amount may be up to 50 percent of the amount of benefits that were unreasonably delayed or denied.  A reasonable basis for denial of a workers’ compensation claim for benefits exists if the employer has a reasonable basis to contest the claim, that is, where the claim is fairly debatable.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254, 260 (Iowa 1996).  A good-faith dispute over the employee's factual or legal entitlement to benefits makes a claim for benefits fairly debatable.  Whether the issue was fairly debatable turns on whether the disputed issue, if resolved in favor of the employer, would support the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

This case is troubling to the undersigned because defendant based its denial of claimant's claim for benefits on a medical opinion that was premised on a higher standard for work relatedness than the Iowa workers’ compensation law requires.  The undersigned believes that persons who administer Iowa workers’ compensation claims are obligated to know the Iowa workers’ compensation law.  Additionally, the undersigned believes that the administrator's duty to investigate a claim includes the duty to adequately communicate the workers’ compensation law of Iowa to any medical practitioner whose opinion as to work relatedness the administrator is eliciting.  The administrator would thereby assure that any opinion the medical practitioner states as regards work connection is premised on the appropriate legal standard.  Nevertheless, the undersigned’s understanding of the Iowa appellate courts’ more recent decisions related to the penalty provisions of Iowa Code section 86.13 are inconsistent with the undersigned personal beliefs as regards what are the proper standards for workers’ compensation claim administration in Iowa.  See Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299, 307 (Iowa 2005).
In this case, the defendant's administrator did seek the opinion of an occupational health physician.  That doctor opined that claimant did not have a work related condition and did so after claimant had given the doctor an accurate medical history.  Under the current state of the law, defendant's denial of liability based on their reliance on Dr. Broghammer’s opinion was reasonable and claimant's claim for benefits was fairly debatable.  Therefore, the undersigned cannot appropriately include that claimant has established entitlement to additional benefits as provided for in Iowa Code section 86.13.

ORDER

THEREFORE, IT IS ORDERED THAT: 

Defendant pay claimant healing period benefits at the applicable rate of five hundred eight and 25/100 dollars ($508.25) and for those times set forth in the above conclusions of law.
Defendant pay claimant one hundred (100) weeks of permanent partial disability benefits at the applicable rate of five hundred eight and 25/100 dollars ($508.25), with those benefits to commence on January 7, 2008.

Defendant pay accrued amounts in a lump sum and pay interest as Iowa Code section 85.30 provides.
Defendant pay claimant’s medical costs in the total amount of sixty-one thousand seven hundred forty-eight and 80/100 dollars ($61,748.80) as set forth in Exhibit 1.
Defendant file subsequent reports of injury as this division requires.

Defendant pay costs of these proceedings pursuant to rule 876 IAC 4.33.
Signed and filed this _____26th_____ day of February, 2009.

_____________________________






     HELENJEAN M. WALLESER





                      DEPUTY WORKERS’ 




                      COMPENSATION COMMISSIONER

Copies to:

John R. Walker

Attorney at Law

PO Box 178

Waterloo, IA  50704-0178

Kevin R. Rogers

Attorney at Law

PO Box 1200

Waterloo, IA  50704-1200
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12 IF  = 13 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


