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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

CANDACE H. SEAMAN, Deceased, by
  :

PAUL J. SEAMAN, her husband, 
  :

Individually and as Administrator of The
  :

Estate of Candace H. Seaman,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No.  5031994

BURGESS HEALTH CENTER,
  :



  :                   A R B I T R A T I O N


Employer,
  :



  :                       D E C I S I O N 

and

  :



  :

FARM BUREAU MUTUAL
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :
           Head Note No. 1804


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Candace Seaman (deceased) by her husband, Paul Seaman, individually and as administrator of the Estate of Candace Seaman has filed a petition in arbitration and seeks workers’ compensation from Burgess Health Center, employer and Farm Bureau Mutual Insurance Company, insurance carrier, defendants.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman in Des Moines, Iowa on September 21, 2012.  The record in this case consists of claimant’s exhibits 1-16; defendants’ exhibits A-C; as well as testimony from Greg Nooney, Paul Seaman and Cindy O’Neill.

ISSUE
The parties submitted the following issue for determination:

Whether Candace Seaman’s death was an injury that arose out of and in the course of her employment which entitles Paul Seaman to survivor’s benefits and burial costs. 
FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:

The claimant, Paul Seaman was married to Candace Seaman on January 25, 2010.  Candace Seaman was employed as a salaried mental health therapist/social worker.  Her job responsibilities included meeting with patients at Burgess Health Center (Burgess), taking notes from those meetings which she then typed into a laptop computer to create a final report.  She could also create a final report from her notes by dictation.  Dictation was accomplished by calling a toll free number to a medical dictation service which provided a transcription service for the employer.  The dictation could be accomplished from any location where Mrs. Seaman could obtain phone service.  It was expected that claimant would use this service from remote locations including from her home.  Unfortunately, Mrs. Seaman found that this service often left mistakes in the transcription of her dictation.  As such, it was her normal practice to use her notes to type her final reports. 

Typewritten notes of meetings with patients are necessary to memorialize progress, treatment and to obtain payment for the services from payors.  Accurate and timely records are important to obtain payment and document quality.  All mental health therapists/social workers are aware of this by their education and training.  Mrs. Seaman was dedicated to providing the best care she could.  Her path to becoming a mental health worker began later in her life and was achieved through great dedication to her desire to be the best.  The record presented in this case affirms that she was successful in reaching this goal.


Mrs. Seaman's residence was located in Sioux City, Iowa.  Burgess is located in Onawa, Iowa.  The route claimant traveled to work was southbound on Interstate 29(I-29).  On January 25, 2010, Mrs. Seaman was killed in an accident traveling southbound on I-29 to go to work at Burgess.  The accident that took her life was the result of blizzard conditions (severe winds, blowing snow and white out conditions) that rendered travel hazardous.  The events of that accident are not in dispute.


Mrs. Seaman was aware that travel on January 25, 2010 was hazardous due to those blizzard conditions. 

Much of the record made in this case concerns what was nature of the documents that Mrs. Seaman had in her vehicle at the time of the accident.  Those records are no longer available in the form in which they existed in Mrs. Seaman’s vehicle at the time of the accident.  However, the record does establish that Mrs. Seaman was working hard in the time before the accident to finalize her typed reports for her employer.  Claimant recovered papers from Mrs. Seaman’s car after the accident which he described as “all typed and beautiful” which he subsequently gave to Mrs. Seaman’s supervisor.  Claimant also indicated that the papers he gave the supervisor also contained handwritten notes:

Q.  Did you copy these notes that you gave to him?

A.  I did not – I wanted to.  The attorney said, no, we shouldn’t. 

Q.  And how thick, or how many reports did you have a sense were there?

A.  I think there was reports and there was handwritten stuff.  The reports was probably half an inch, and then the handwritten or other – the support documents that she used to hold it up is probably 2, 3 inches.  I would say the whole thing was about somewhere between 2-1/2 to 4 inches thick.  I remember being surprised that the typed part was only about a half inch.  There was a lot of papers in there considering how hard she worked.  I expected there to be more.  The whole thing was probably 2-1/2, 3 inches. 

(Exhibit 7, page 10)

It is found that Mrs. Seaman was transporting completed records from her work at home for the employer. 

REASONING AND CONCLUSIONS OF LAW

The issue in this case is whether Candace Seaman’s death was an injury that arose out of and in the course of her employment which entitles Paul Seaman to survivor’s benefits and burial costs. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence. Iowa R. App. P. 6.14(6).
The Workers’ Compensation Act exists for the benefit of the injured worker and within reason, the law is to be construed liberally to benefit the worker and to compensate a worker who is injured as a result of a condition of the employment. Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961). 

On the other hand, the “statute is not a charity whose administration depends upon sympathy, but rather it is a humanitarian law to be administered by logical rules with compensation paid not as a gratuity, but as a matter of contract.”  Lawyer and Higgs, Workers’ Compensation, 2004 Edition at page 4, citing Bulman v. Sanitary Farm Dairies, 247 Iowa 488, 73 N.W.2d 27 (1955).  Neither does the Workers’ Compensation Act compel the employer to be an insurer of all hazards that an employee may encounter.  See Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996). 

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Elec. v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143. 

An employee does not cease to be in the course of the employment merely because the employee is not actually engaged in doing some specifically prescribed task, if, in the course of the employment, the worker does some act deemed necessary for the benefit or interest of the employer.  Waterhouse Water Cond. v. Waterhouse, 561 N.W.2d 55 (Iowa 1997). 

The "in the course of" requirement demands that the claimant establish "the injury [arose] within the time and space boundaries of the employment, and in the course of an activity whose purpose is related to the employment."  Bailey v. Batchelder, 576 N.W.2d 334 (Iowa 1998). 

Generally, an employee who has both a fixed place to work and fixed hours to work is not covered by the workers’ compensation law on the way to and from work. See Waterhouse, 561 N.W.2d at 57-58; Frost v. S.S. Kresge Co., 299 N.W.2d 646, 648 (Iowa 1980).  The hazards encountered by an employee in going to or returning from work are not ordinarily incident to his employment within the meaning of the phrase as used in the workers’ compensation law.  Quaker Oats Co. v. Ciha, 552 N.W.2d at 150-51; Frost, 299 N.W.2d at 648. An employee traveling to work is engaged in personal business; the employment commences only after the employee reaches the employer’s premises.  See Otto v. Independent Sch. Dist., 237 Iowa 991, 994, 23 N.W.2d 915, 916 (1946).  This is frequently referred to as the “going and coming” rule.  The going and coming rule applies only to employees who have both a fixed place and fixed hours of work.  McMullin v. Department of Revenue, 437 N.W. 2d 596, 599 (Iowa App. 1989). 

The going and coming rule is not applicable to employees who are required to and are traveling in the course of performing their job duties as they generally are considered in the course of their employment from the time they leave home until the time they return home, such that many activities undertaken for the employee’s personal comfort and sustenance have been found to be activities in the course of the employment.  See Crees v. Sheldahl Telephone Co., 258 Iowa 292, 139 N.W.2d 190 (1965); Lamb v. Standard Oil Co., 250 Iowa 911, 96 N.W.2d 730 (1959); Walker v. Speeder Mach. Corp., 213 Iowa 1134, 240 N.W. 725 (1932).  On the other hand, even a traveling employing is not injured in the course of the employment if the injury occurs outside of the scope of work duties while the employee is furthering a purely personal purpose or pursuing a purely personal pleasure.  Volk v. International Harvester Co., 252 Iowa 298, 106 N.W.2d 649 (1960); Strait v. Woodward State Hosp. Sch., File No. 955692 (App. June 30, 1993).  Yet, traveling employees cannot fairly be expected to lock themselves in their motel rooms and hide from every possible danger during those times when the furtherance of employer’s business keeps them away from their own homes but neither actively engaged in job duties nor ministering to purely subsistence needs such as eating and resting. If an injury occurs while such an employee is engaged in an otherwise legal and appropriate recreational activity that relieves the ennui attendant to being away from one’s own social milieu that injury may be compensable.  See Vandarwarka v. Environmental Abatement, Inc., File No. 1303751, (App., May 23, 2002). 

The question often comes down to the reasonableness of the employee’s activity.  Was the employee, when injured, doing something that the employee reasonably could be expected to do given the overall time, place and circumstances of the employment?  The answer to that question involves a fine balance between the beneficent purposes of the Workers’ Compensation scheme and the fact that the employer and its compensation carrier are not general insurers of all hazards to which any employee may be subject.  For that reason, the mixed question of law and fact that the issue of whether a traveling employee’s injury, which was incurred while not actively performing job duties, arose both out of and in the course of employment can only be resolved by considering the totality of the circumstances under which the employee was injured.  Ward v. Numanco, File No. 5011677 (Arb., November 23, 2005).
In this case Mrs. Seaman was an employee who had two workplaces, one at her home and the other at the employer’s facility in Onawa, Iowa.  She wrote her reports at home and transported them to work.  The employer encouraged this arrangement by setting up a dictation system so work could be done at places outside their facility in Onawa.  As such the facts in this case meet the dual purpose exception or mixed purpose exception to the going and coming rule.  Mrs. Seaman was in the course of her employment at the time of the accident that took her life. She was transporting important records to her employer’s facility.  Those were records she was required to create in her work.  She created them at home as a convenience to her employer and as such her travels to and from work were a part of the risks that arose out of and in the course of her employment. 
ORDER

THEREFORE IT IS ORDERED:

Defendants pay claimant weekly benefits payable at the rate of five hundred two and 50/100 dollars ($502.50) during such time as he qualifies for those benefits pursuant to Iowa Code section 85.31(1)(a). 

Defendants pay claimant his decedent’s burial expenses in the total amount of seven thousand five hundred and 00/100 dollars ($7,500.00). 

Defendants, pursuant to Iowa Code section 85.65, pay twelve thousand and 00/100 dollars ($12,000.00) to the Second Injury Fund of Iowa. 

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

That defendants shall pay the costs of this action in the amount of five hundred twelve and 13/100 dollars ($512.13) pursuant to rule 876 IAC 4.33.

Signed and filed this ___26th ____ day of March, 2013.

[image: image1.jpg]Ry (o



         

Copies To: - 
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Attorney at Law
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thomas.plaza@heidmanlaw.com
Michael L. Mock

Attorney at Law  
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Michael.mock@fblfinancial.com
Second Injury Fund of Iowa
Special Litigation

Hoover State Office Bldg. 

Des Moines, IA  50319-0109
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