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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JESUS LOPEZ,
  :



  :                       File No. 5015029


Claimant,
  :


  :

vs.

  :                      A R B I T R A T I O N



  :

AGRIPROCESSORS,
  :                           D E C I S I O N



  : 


Employer,
  :


Self‑Insured,
  :            Head Note Nos.:  1100; 1801; 1803;

Defendant.
  : 



2500; 2800; 4000.2
______________________________________________________________________

STATEMENT OF THE CASE

Jesus Lopez, claimant, filed a petition in arbitration seeking workers’ compensation benefits from the above named defendant because of an injury he allegedly sustained on June 8, 2003, which allegedly arose out of and in the course of his employment.  The case was considered fully submitted on November 9, 2006.  The hearing was held in Davenport, Iowa, on October 26, 2006.  The evidence in the case consists of the testimony of claimant and Elizabeth Billmeyer.  The evidence also consists of claimant’s exhibits 1 through 9 and defendant’s exhibits A through M.  It is noted that the record was held open to allow the parties to submit additional exhibits which both of them did.  The employer submitted an exhibit indicating that it was to be marked as employer exhibit N.  However, at hearing, employer offered into evidence exhibits A through L.  Therefore, the exhibit that was marked as N is changed to M.  
ISSUES

The parties presented the following issues for resolution in the case: 
1. Whether claimant sustained an injury on June 8, 2003, which arose out of and in the course of his employment;

2. Whether the alleged injury is a cause of temporary disability or permanent disability;

3. Whether claimant did not give timely notice of the alleged injury under Iowa Code section 85.23;

4. Whether medical expenses attached to the hearing report and made part of the record as exhibits 2 through 5 are to be paid by defendant and whether those medical expenses were causally connected to the alleged work injury; 

5. Whether defendant will be responsible for reimbursing claimant for two days of lost wages for attending examinations requested by defendant, under Iowa Code section 85.39; and

6. Whether penalties under Iowa Code section 86.13 should be assessed to defendant in this case.  

The parties stipulated at the time of the alleged injury claimant’s gross weekly wages were $391.50, he was single and entitled to one exemption.  Based on this information, claimant’s correct weekly rate of compensation is $248.39.  The parties also stipulated the commencement date for any permanent partial disability benefits awarded will be July 1, 2004, that claimant was off work from June 8, 2003 through September 28, 2003, and that if permanent disability is found to have been caused by the alleged injury the disability will be evaluated on an industrial basis.  
FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony of the witnesses and considered the evidence in the record finds that:
Jesus Lopez, claimant, was 24 years old at the time of the hearing.  Claimant was born in Mexico and went through the 6th grade while in that country.  He came to the United States in 2002.  Claimant testified that he speaks minimal English although he does write and read some English.  He can write and read Spanish.  Claimant testified that one and one-half months ago he began taking English as a second language class.  

Claimant worked for Agriprocessors initially in April 2002.  Claimant worked 53‑54 hours per week and testified that he lifted up to 80 pounds continuously.  He left the employer in 2002 due to not receiving a raise in his rate of pay. 

Claimant then went to an employer which manufactured garden hoses.  Claimant testified this was not a physically demanding job.  Claimant worked 40 hours per week and received a rate of pay of $7.00 per hour.  He left this employer for personal reasons and then worked at a chicken processing plant where he hung up chickens.  Claimant worked 30-35 hours per week for this employer at a rate of pay of $6.75 per hour.  He left this employer to return to Agriprocessors in March 2003.  

Claimant testified on June 6, 2003 he was assigned to work which he described as heavy.  In the morning of that day, claimant testified he felt a hard pain in his inguinal area.  He testified he notified his supervisor of this and the supervisor sent him home.  Claimant then returned to work on June 8, 2003, which was a Sunday, and testified that the pain came back after working.  He told his supervisor of this and claimant asked that he be sent to a company doctor.  Claimant was told that the company doctor was on vacation for three days and that he would have to wait until the doctor returned.  Claimant testified he continued to work, however, the pain increased.  

Elizabeth Billmeyer is the human resources manager for Agriprocessors.  She testified that on Sundays there is no clinic open to which an employee who has an injury can be sent.  If an employee does have to see a doctor, the employee is sent to a Waukon Hospital.  She testified that injured employees are first sent to a laundry room where individuals there have been trained in first aid and a determination is then made if an employee needs more medical treatment.  Ms. Billmeyer testified that she does not work on Sundays.  

Claimant testified that on June 8, 2003 he informed his supervisor that he could not wait to see the doctor and that he wanted to go to the emergency room at the Waukon Hospital.  He asked the supervisor to give him a pass to do so.  However, claimant testified the supervisor refused to give him a pass and told him he would have to wait for the company doctor and told claimant to go home. 
Claimant testified he saw Mordechai Lederman, D.O., on June 8, 2003, who had an ultrasound performed on claimant.  Dr. Lederman then referred claimant to a surgeon, Scott Bierman, M.D.  Claimant testified that Dr. Lederman gave him a note stating that he had a hernia and that claimant needed surgery.  It was claimant’s testimony that the supervisor told claimant he could not help him as claimant had gone to his own doctor.  Claimant testified that he told the supervisor to tell Ms. Billmeyer about his situation.  The supervisor later told him that the company could not help him and that he could not work until he was released.  

Ms. Billmeyer testified that no one informed her that claimant had had an injury on the job in June 2003 nor that claimant needed to see a doctor at that time.  She further testified she saw no note from a doctor that claimant gave to his supervisor.  It was her testimony the first notice she had that claimant had a work injury was on September 27, 2003 after she was notified of the injury by the workers’ compensation commissioner’s office.  Ms. Billmeyer testified that claimant’s supervisor still works for the employer and that he was not called as a witness in the hearing.  

Claimant saw Dr. Bierman on June 9, 2003.  Dr. Bierman’s history relates that claimant had been having discomfort in his left inguinal area for at least eight months.  Claimant was asked about this on direct examination and claimant stated that this information is not correct.  He further testified that when he saw Dr. Bierman on that occasion, the interpreter that he had was not very good.  

Dr. Bierman determined that claimant should be treated conservatively, including medication, for three weeks and then if the claimant’s situation did not improve surgery would then be considered.  (Exhibit A, page 4)  Claimant testified that his pain worsened and he went to a hospital in West Union, Iowa.  He was told that he needed surgery.  However, Dr. Bierman was not available.  Claimant then went to the University of Iowa Hospitals and Clinics where surgery was scheduled.  However, on the date that the surgery was to occur the individual that was driving claimant to the hospital was detained by police in Cedar Rapids.  As a result, claimant was unable to get to the University of Iowa Hospitals and Clinics for the scheduled surgery.  The bills with the University of Iowa Hospitals and Clinics are set forth in Exhibit 5 and are medical expenses that claimant is asking that defendant be responsible to pay.  

Claimant saw Dr. Bierman on July 28, 2003 and Dr. Bierman noted that claimant had gone to the University of Iowa Hospitals and Clinics for repair surgery, but due to transportation problems that surgery did not occur.  Dr. Bierman scheduled claimant for surgery on August 11, 2003.  (Ex. A, pp. 6-7)  Dr. Bierman performed left inguinal hernia repair with mesh on August 11, 2003.  His operative note indicates that claimant’s hernia defect was small to moderate in size.  (Ex. A, p. 8)  Claimant was off work from June 8, 2003 through September 24, 2003.  

In a follow‑up visit with Dr. Bierman on November 6, 2003, claimant reported that he was having a little discomfort in his left inguinal area, which he described as brief twinges of discomfort.  Claimant desired to see Dr. Bierman on that date to check to be sure that he would not re‑injure himself as the employer was wanting to move claimant to a job that involved increased lifting.  Dr. Bierman informed claimant that he had no problem with claimant increasing his work activities.  He also stated the following as to the potential reason why claimant was continuing to have pain symptoms:  “I believe some of his symptoms are nerve regenerative in nature and some musculoskeletal discomfort, perhaps from a little scar tissue.  Overall no evidence of recurrent hernia or any significant problems.”  (Ex. A, p. 14)  

Claimant saw Dr. Bierman on January 15, 2004 reporting that after doing a job that required lifting 80 pounds with a lot of twisting that he had more chronic and intense pain in the left inguinal area.  Dr. Bierman’s physical examination of claimant was normal and he found no evidence of recurrent hernia or physical problems.  However, he did place claimant on light‑duty lifting no more than 20 pounds.  (Ex. A, p. 15) 

On March 11, 2004, Dr. Bierman examined claimant which was benign or normal.  Claimant was again told his symptoms sounded like post-operative nerve regeneration and claimant was also told that approximately 30 percent of hernia patients have some intermittent or persistent pain after surgery.  Dr. Bierman released claimant to full work duties on that date.  (Ex. A, p. 17)

On July 1, 2004, claimant saw Dr. Bierman and reported that he had had a gradual improvement in his discomfort but that recently, after a long heavy day at work, he had noted an increase in pain.  Dr. Bierman’s examination of claimant was again benign and normal.  Dr. Bierman found that claimant had maximal tenderness in the mid‑incisional region and just inferior to that.  (Ex. A, p. 19) 

Claimant eventually returned to his regular job and continues to do that job up to the date of the hearing.  Claimant testified since returning to full duty, he at times has worked over 60 hours per week and that since returning to work in September 2003 he has missed two to three days of work.  Claimant testified that he intends to continue working for the employer as he needs the income from the job.  

Claimant was seen by Robert Milas, M.D., for an independent medical evaluation at the request of claimant’s attorney.  Claimant testified that he took off one day of work to see Dr. Milas.  However, the employer did not pay him for these lost wages.  The employer did pay him mileage to go to and from this examination.  
Dr. Milas’ report, dated August 29, 2006, noted that claimant complained since his surgery he had had significant inguinal pain, described as a burning sensation, and that the pain was aggravated by physical activity.  The physical examination performed by Dr. Milas found that there was no evidence of swelling or recurrent hernia in the left inguinal area and that there was no obvious tenderness or dysesthesia at the surgical site.  He determined that the claimant had persistent discomfort in the left inguinal region following the surgical repair.  Dr. Milas opined claimant to have a 19 percent whole person impairment using the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, determining that claimant had a class II impairment relating to the herniation.  Dr. Milas further opined that claimant’s repetitive activity at work was a direct cause of his condition and believed that claimant should have a 20‑pound lift restriction as a permanent restriction.  (Ex. 1, pp. 1-2)  

In September 2006, claimant was requested to be seen by a Dr. Jameson in Burlington, Iowa.  Claimant drove to the appointment.  However, he did not see Dr. Jameson due to a lack of an interpreter.  Claimant testified he missed nine hours of work that day for which he was not paid.  Claimant’s rate of pay in August and September 2006 was $8.50 per hour.  

The employer sent claimant to Kenneth McMains, M.D., on October 11, 2006 for an independent medical evaluation.  Dr. McMains report is dated October 19, 2006.  Dr. McMains opined claimant aggravated a pre-existing condition, weakness in tissue, which led to the hernia.  Dr. McMains went on to state that at the time claimant was working in a heavy category job and developed symptoms in his left lower quadrant which led to the surgery that was performed.  Dr. McMains also found during his examination that claimant had a right inguinal hernia, which is asymptomatic.  (Ex. E, p. 5)  

Dr. McMains determined that the table used by Dr. Milas to offer his impairment rating has two requirements.  The first is that there must be a palpable defect in the supporting structure of the abdominal wall.  Without this, there is no impairment from that table.  As Dr. Milas found no defect in claimant’s supporting structures, Dr. McMains determined that there can be no impairment rating.  Dr. McMains determined that claimant had a well repaired inguinal hernia that continues to bother claimant with heavy lifting and that claimant had no evidence of recurrence of hernia.  This led to Dr. McMains’ conclusion that claimant had zero percent permanent functional impairment from the hernia.  Dr. McMains further indicated that he would assign no permanent restrictions to claimant and that claimant could continue to do heavy work.  (Ex. E, p. 6)  

On November 1, 2006, Dr. Bierman stated that when he last examined claimant in July 2004, he did not examine claimant to determine whether or not claimant had permanent impairment pursuant to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  He did state that he found no evidence of functional impairment on that date.  (Ex. 8)  Dr. Milas, on November 1, 2006, stated that he does not believe that the AMA Guides adequately account for persistent discomfort continuing after left inguinal hernia repair even if there is no palpable defect over current hernia present on examination.  He reiterated his opinion that claimant should be placed in the light‑duty job classification with a 20‑pound permanent weight lifting restriction due to the injury.  (Ex. 9) 
Dr. Bierman, on November 6, 2006, stated that when he last saw claimant in July 2004, he found no objective evidence for permanent restrictions and that he found no evidence of a palpable bulge, protrusion, palpable defect, or residual or recurrent hernia.  He stated that although claimant had some tenderness in the surgical site and had subjective complaints of pain or discomfort that this did not appear to preclude claimant from engaging in activities of daily living.  (Ex. M)  
Claimant testified that at the time of the hearing, he continues to have constant pain in the left inguinal area which is increased when he is working and lifting.  He stated that because of this discomfort he cannot carry his son, who weighs 22 pounds, for very long.  

It is found, based on claimant’s credible testimony, that he gave his supervisor timely notice of his alleged work injury on June 8, 2003.  

It is found, based on claimant’s credible testimony and the medical records of Dr. Bierman, that claimant sustained an injury to his left inguinal area on June 8, 2003 as a result of the work he performed for the employer which resulted in a left inguinal hernia and subsequent repair.  

It is found that the medical treatment that claimant had subsequent to June 8, 2003, attached to the hearing report and also made exhibits in the record, were for medical treatment related to this work injury.  

It is found, based on claimant’s credible testimony and medical evidence, that claimant was off work June 8, 2003 through September 8, 2003 as a result of temporary disability relating to the injury of June 8, 2003.  
CONCLUSIONS OF LAW

The first issue to be resolved is whether claimant sustained an injury on June 8, 2003, which arose out of and in the course of his employment.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

It has been found, based on claimant’s credible testimony and the medical records of Dr. Bierman, that claimant sustained an injury resulting in a left inguinal hernia on June 8, 2003 as a result of the work that he performed for this employer.  It is concluded that claimant sustained an injury on June 8, 2003, which arose out of and in the course of his employment.  

The next issue to be addressed is whether claimant failed to give notice to the employer pursuant to Iowa Code section 85.23.  

Iowa Code section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Department of Transp., 296 N.W.2d 809 (Iowa 1980).

Failure to give notice is an affirmative defense which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).

Claimant credibly testified that he notified his supervisor close to June 8, 2003 that he had sustained an injury and that the injury was related to his work.  For some reason, this information was not provided to the human resources manager, Ms. Billmeyer.  The employer did not call the supervisor as a witness even though that individual continues to work for the employer.  It is concluded that claimant did give notice as required under Iowa Code section 85.23.  

The next issue to be resolved is whether this injury is the cause of permanent disability.  

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Claimant contends that he continues to have pain and discomfort as a result of the hernia he sustained notwithstanding the surgery that was performed.  He further contends that his pain and discomfort are worsened by increased work activity.  Dr. Milas determined even though claimant did not have any palpable defect in the left inguinal area that based on claimant’s continuing discomfort claimant does have permanent functional impairment and that claimant should have a permanent restriction of lifting no more than 20 pounds. 

However, Dr. McMains, as well as Dr. Bierman, stated that their examination did not show claimant to have any palpable defect and that the table used by Dr. Milas in determining his impairment rating could not be used based on there being no palpable defect.  Dr. Bierman, who was the treating physician, determined that the last time he saw claimant, he saw no reason to impose any permanent work restrictions.  Claimant testified that he has returned to his regular job and that since doing so, in the last approximately three years, claimant has only missed two to three days of work.  It is concluded that the opinions of Dr. McMains and Dr. Bierman will be given greater weight and that the subjective pain complaints claimant continues to have is not sufficient to establish claimant is entitled to permanent disability benefits.  

The next issue to be determined is whether claimant is entitled to temporary total disability benefits from June 8, 2003 through September 28, 2003.  Claimant was taken off work between those dates by his physician and the reason for doing so was the injury that has been found to have occurred at work on June 8, 2003.  Claimant is therefore determined to be entitled to temporary total disability benefits for this period.  

The next issue to be resolved is whether the medical expenses attached to the hearing report and made part of the record as claimant’s exhibits are to be paid by defendant.  It is concluded that those expenses were causally connected to the work injury and that defendant will be responsible for the payment of those expenses.  

It is further concluded that claimant is to be reimbursed for the time that he missed work when he was sent by defendants to be seen by Dr. Jamison in September 2006.  Claimant was sent to this physician pursuant to Iowa Code section 85.39.  Claimant missed nine hours of work on each of those days and his rate of pay at that time was $8.50 per hour.  Claimant will not be reimbursed for wages for missed work when he went to his own examination by Dr. Milas.
The last issue to be resolved is whether defendant will be assessed penalty benefits in this case.  

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996). 

Delay attributable to the time required to perform a reasonable investigation is not unreasonable.  Kiesecker v. Webster City Meats, Inc., 528 N.W.2d 109 (Iowa 1995).  

It also is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v. Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists which would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

An employer’s bare assertion that a claim is fairly debatable is insufficient to avoid imposition of a penalty.  The employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

The employer’s failure to communicate the reason for the delay or denial to the employee contemporaneously with the delay or denial is not an independent ground for imposition of a penalty, however.  Keystone Nursing Care Center v. Craddock, 705 N.W.2d 299 (Iowa 2005)

If the employer fails to show reasonable cause or excuse for the delay or denial, the commissioner shall impose a penalty in an amount up to fifty percent of the amount unreasonably delayed or denied.  Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996).  The factors to be considered in determining the amount of the penalty include the length of the delay, the number of delays, the information available to the employer and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.

As permanent disability benefits are not being awarded in this case, defendant will not be assessed any penalty for not paying permanent partial disability benefits. 

As it relates to the temporary total disability benefits awarded in this case, there was a basis for defendant to have not paid those benefits, which was Dr. Bierman’s note of June 9, 2003 indicating claimant had been having discomfort in the left inguinal area for at least eight months.  This would have predated claimant’s return to work for the employer in March 2003.  Although this entry was in fact found to be incorrect, based on claimant’s testimony, it is found that this would be a reasonable basis for defendant to have denied liability on this claim.  Accordingly, no penalty benefits will be assessed in this case.  

ORDER

THEREFORE, it is ordered:
That claimant shall take nothing as it relates to permanent partial disability benefits on this claim. 

That defendant shall pay claimant temporary total disability benefits between June 8, 2003 and September 28, 2003 at the weekly rate of two hundred forty-eight and 39/100 dollars ($248.39).  

That all accrued benefits shall be paid in a lump sum. 

That interest shall accrue pursuant to Iowa Code section 85.30.

That defendants shall pay the medical expenses attached to the hearing report and made part of the record as exhibits 2 through 5.

That defendant is to pay claimant wages for one day of lost work based on claimant missing work for a medical evaluation appointment in September 2006.  

That defendants shall pay the costs of this action pursuant to rule 876 IAC 4.33. 

That defendants shall file subsequent reports of injury as required by the agency. 

Signed and filed this __27th _ day of November, 2006.

   ________________________







STEVEN C. BEASLEY
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  COMPENSATION COMMISSIONER
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