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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DANIEL E. HULL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5035366
PERCIVAL SCIENTIFIC,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

LIBERTY MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :                 HEAD NOTE NO:  2701

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Code chapters 85 and 17A.  The expedited procedure of rule 876 IAC 4.48 is invoked by claimant, Daniel Hull. 

The alternate medical care claim came on for hearing on January 4, 2011.  The proceedings were tape-recorded which constitutes the official record of this proceeding.  By order filed April 30, 2007, this ruling is designated final agency action.

The record consists of claimant’s exhibits 1-4; defendants’ exhibits A1-A3 as well as the testimony of the claimant. 

ISSUE

The issue presented for resolution is whether the claimant is entitled to alternate medical care consisting of treatment with the medical providers of his choice because the defendants have unreasonably delayed in the provision of medical care to treat his injury. 

FINDINGS OF FACT

The undersigned, having considered all of the testimony and evidence in the record, finds:

Defendants admitted liability for an injury occurring on November 11, 2009. 

On October 15, 2010, Benjamin Paulson, M.D., opined:
This is a 49-year-old male with right elbow pain that has been persistent or worsening since a work injury on 11/11/2009.  This pain is consistent with medical and lateral epicondylitis.  I see no clinical evidence of cubital tunnel syndrome and by the records I have available, he does not have any evidence of cubital tunnel syndrome on his EMG.  The patient reports no improvement with any type of treatment that would be consistent with early conservative treatments of lateral and medial epicondylitis including physical therapy and injections.  His description of his pain is out of proportion of what I would expect from his type of injury.  At this point, all of the patient’s complaints about his medial elbow are subjective and there are no objective abnormal findings.  The patient states that he had previous injections into his elbow, although I have not seen this in his records.  With the patient’s failed response to have any improvement whatsoever with initial treatments of medial and lateral epicondylitis and his unusual [sic] high expectations, I would not expect him to be relieved from any surgical intervention.  Further treatment with therapy and repeat injections may be tried.
(Exhibit 1, page 3)
On October 21, 2010, Robert Rondinelli, M.D., opined that based upon review of a surveillance video of the claimant that the claimant was showing signs of overt symptom magnification. 

Claimant was sent to Ganlu A. Edu, M.D., on November 9, 2010.  Dr. Edu’s notes indicate the course of treatment to that date:
Patient’s words:  Patient has had pain for 1 year after right shoulder surgery.  It goes down his right arm and up into his neck.  He denies numbness or tingling.  He has had injections into his right elbow twice, once from Dr. Sohn in January of 2010 and once from Dr. Crites in March of 2010 without any benefit.  The patient is a 49 year old male who presents with a complaint of elbow pain.  The onset of the elbow pain has been gradual following an incident at work (work-related injury while pulling a refrigerator unit on 11/11/09.  He started having right shoulder, elbow and arm pain since then.) and has been occurring in a persistent patter for 1 year.  The course has been gradually worsening.  The elbow pain is severe. . . . Previous diagnostic tests include plain radiographs (normal) and EMG/PNCV’s (normal).  Previous evaluations include orthopaedic surgeon and primary care physician.  Previous physical therapy includes stretching exercises, strengthening exercises, active range of motion exercises, active assisted range of motion exercises and passive range of motion exercises.  There have been no previous surgeries (Had a right shoulder surgery on 3/2010 which relieved his shoulder pain.  He feels that his right elbow need [sic] to be operated on as well.)  There as been no use of assistive devices.  Previous medications have included Hydrocodone, Cortisone injections intra-articular (with no relief) and Cortisone injections extra-articular.  Elbow Pain notes:  This is a worker’s [sic] comp case.
(Ex. 3, p. 2)
Based upon his evaluation, Dr. Edu recommended pain psychology, biofeedback, CBT and massage therapy, medication and physical therapy. 

The claims specialist with Liberty Mutual sent a letter to Dr. Edu on November 19, 2010 inquiring whether the treatment plan should be revised because the claimant had already undergone a neuropsych evaluation with Dr. Campbell.  Dr. Edu has been slow to respond to this request. 

On January 3, 2011, the defendants agreed to provide the care recommended by Dr. Edu.   

REASONING AND CONCLUSIONS OF LAW

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening, October 1975).

By challenging the employer’s choice of treatment – and seeking alternate care – claimant assumes the burden of proving the authorized care is unreasonable.  See Iowa R. App. P. 14(f)(5); Long v. Roberts Dairy Co., 528 N.W.2d 122 (Iowa 1995).  Determining what care is reasonable under the statute is a question of fact.  Id.  The employer’s obligation turns on the question of reasonable necessity, not desirability.  Id.; Harned v. Farmland Foods, Inc., 331 N.W.2d 98 (Iowa 1983).  In Pirelli-Armstrong Tire Co. v. Reynolds, 562 N.W.2d 433 (Iowa 1997), the court approvingly quoted Bowles v. Los Lunas Schools, 109 N.M. 100, 781 P.2d 1178 (App. 1989):

[T]he words “reasonable” and “adequate” appear to describe the same standard.

[The New Mexico rule] requires the employer to provide a certain standard of care and excuses the employer from any obligation to provide other services only if that standard is met.  We construe the terms "reasonable” and “adequate” as describing care that is both appropriate to the injury and sufficient to bring the worker to maximum recovery.

The commissioner is justified in ordering alternate care when employer‑authorized care has not been effective and evidence shows that such care is “inferior or less extensive” care than other available care requested by the employee.  Long; 528 N.W.2d at 124; Pirelli-Armstrong Tire Co.; 562 N.W.2d at 437.

Reasonable care includes care necessary to diagnose the condition and defendants are not entitled to interfere with the medical judgment of its own treating physician.  Pote v. Mickow Corp., File No. 694639 (Review-Reopening Decision June 17, 1986).

The defendants reasonably requested clarification of the treatment plan proposed by Dr. Edu given that claimant had previously had a neuropsych evaluation and two other physicians had opined that claimant had shown signs of symptom magnification.  The defendants, having given due consideration to such opinions, have now agreed to provide care as requested.  At this time, the undersigned cannot conclude that the defendants have abandoned care or unreasonably delayed in providing care.

ORDER
THEREFORE IT IS ORDERED:
The claimant's petition for alternate medical care is denied.
Signed and filed this ______4th______ day of January, 2011.
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