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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

MICHAEL F. MOFFETT,
  :



  :


Claimant,
  :


  :

vs.

  :



  :   File Nos. 1253103, 1072504

UNITED PARCEL SERVICE,
  :



  :         A R B I T R A T I O N 


Employer,
  :



  :              D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE CO.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Michael Moffett, sustained a stipulated work injury in the employ of defendant United Parcel Service (“UPS”) on February 24, 1999.  He accordingly now seeks benefits under the Iowa Workers’ Compensation Act from UPS and its insurance carrier, Liberty Mutual Insurance Co.

The case was heard and fully submitted in Burlington, Iowa, on December 12, 2001.  The record consists of joint exhibits 1-12, Moffett’s exhibit 1, Defendants’ exhibits A-E and G (exhibit F was excluded upon objection), and the testimony of Moffett, Mark Moffett, Darlene Moffett, and Pamela Snyder.

With permission of the presiding deputy workers’ compensation commissioner, Moffett’s companion claim in File No. 1072504 was dismissed without prejudice.

ISSUES

STIPULATIONS:

1. Moffett sustained injury arising out of and in the course of employment on February 24, 1999.

2. The injury caused temporary disability.

3. Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity).

4. The correct rate of weekly compensation is $649.70.

5. Disputed medical treatment and associated costs are fair, reasonable, and causally linked to the condition upon which Moffett bases his claim.

6. Defendants have paid 25.143 weeks of benefits at the correct rate.

ISSUES FOR RESOLUTION:

1. Extent of temporary disability.

2. Whether the injury caused permanent disability.

3. Extent and commencement date of industrial disability.

4. Entitlement to medical benefits.

FINDINGS OF FACT

Michael Moffett, age 55, is a right-handed high school graduate whose only other formal training is as a barber.  Moffett’s work history includes stints as a barber, bakery supervisor and deliveryman, factory production worker, tour bus driver, and since 1984, over-the-road “feeder” truck driver for UPS, a nationally known package delivery service.  Moffett’s job at UPS required him to hook up trailers, help load, then drive a one-day route in Iowa (for example: Burlington to Ottumwa to Des Moines to Burlington), then unhook, unload and sort packages.  Heavy lifting of 75 to 100 pounds was frequently required.

Moffett’s medical history includes a number of injuries, including bilateral carpal tunnel syndrome, a 1989 back injury resulting in surgical fusion, and a 1992 right shoulder injury sustained at UPS when he slipped while climbing into his tractor.  However, Moffett was able to return to his regular full duty job following each injury.  Orthopedic surgeon James V. Nepola, M.D., who did the shoulder procedure, subsequently imposed lifting restrictions of 50-75 pounds to waist level or “predictably” above the waist or away from the body.  Moffett was, however, returned to his regular job, albeit by compensating with his other arm.

On February 24, 1999, Moffett slipped on an icy surface while dollying a trailer, causing him to spin around and resulting in a left shoulder injury.  He tried to continue working, but was taken off work March 5 by the company doctor, Dr. Mansheim.  He never again worked for UPS.

On April 28, an MRI scan of the left shoulder revealed either a rotator cuff tear or tendonapathy.  Moffett was referred to orthopedic surgeons Dr. Rashid and Brian D. Adams, M.D., on April 30.  Dr. Rashid noted a history of, first, symptomatic improvement, followed by recently worsening pain and tenderness.  Dr. Rashid gave a steroid injection and released Moffett to light duty with no lifting over two pounds or over shoulder level.  UPS was unable to provide work within those restrictions.  On June 2, Dr. Adams found Moffett significantly improved and recommended a more progressive physical therapy regimen with an attempt to return to work without lifting.

UPS then arranged a consultation with orthopedist Mark B. Kirkland, D.O., on July 26.  In addition to seeing Moffett, Dr. Kirkland also viewed a surveillance videotape taken on June 25.  This videotape showed Moffett (and, perhaps, his brother Mark, with whom he shares a family resemblance) performing a range of farm chores, including feeding and watering horses (with overhead lifting), lifting bales of hay and driving tractors and all-terrain vehicles, all without apparent difficulty.  Dr. Adams and physical therapist Amy Weppler considered the work within Moffett’s recommended activity levels, but did not view the videotape.  The level of exertion demanded by these chores appears to be relatively strenuous to this viewer.

When Moffett saw Dr. Kirkland, his symptoms were significantly worse, or at least were so reported.  Moffett complained of constant numbness and tingling in the left thumb, and index and middle fingers: “he told me that this started in April when he did have a lot of constant pain in his left shoulder.”  Dr. Kirkland recommended that, if Moffett were having pain, he should consider surgery.  However, after viewing the surveillance videotape, he very much questioned whether Moffett had pain:

I did not see any evidence during the surveillance tape that he was having any problems as far as his left shoulder was concerned.  He was able to lift a [bale] of hay with his left upper extremity to feed the horses.  He told me today that he has to use his right arm for everything.  I did not see him guarding his left upper extremity at all.  He did use his left upper extremity quite naturally throughout the tape.  He was also able to lift pails of water and pour them for his horses.  These are lifted above his shoulder level.  I saw him moving his left arm or upper extremity quite vigorously and frequent[ly] while he was driving his tractor.  This did not seem to bother him at all.  I did have him move his shoulder or upper extremity in the same fashion and he did guard it and gave me the impression today that this was giving him pain. . . . The tape which I saw which was dated on June 25, 1999, was not consistent with his motions then as he has now.  He does guard and shows a lot of grimace today and also has a cogwheel rigidity.

Based on the videotape, Dr. Kirkland felt Moffett would be capable of doing his UPS job without restriction or limitation and declared him at maximum medical improvement.  Moffett was released to work without restriction.

On June 27, UPS met with Moffett regarding a possible return to work.  Moffett again professed himself severely limited, unable to pick up a gallon of milk, or even ride in a car without pain.  He is quoted as saying: “There’s no way I could drive.”  When shown the videotape, Moffett denied that he was pictured, claiming it was his brother.  At trial, he claimed it was hard to tell who was who on the tape, but admitted that he actually performed all of the duties shown.  When he denied having baled hay (he is quoted: “No, I did nothing, just sat at home”), he was discharged from employment based on a lack of honesty.

Moffett went on to have a surgical cuff repair done by Dr. Adams, who, without having seen the videotape, supports his claim of causal nexus to the work injury.  Moffett claims to have sustained additional temporary and permanent disability as a result.

CONCLUSIONS OF LAW

As claimant, Moffett bears the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability upon which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).

The question of causal connection is essentially within the domain of expert testimony.  Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (Iowa 1960).  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974).

Because there exists MRI evidence that Moffett may have had a rotator cuff tear in April, the question is close.  However, the record demonstrates that Moffett was improving, but later complained of an increase of symptoms in April.  Thereafter, he was videotaped performing farm chores of so strenuous a nature as to convince Dr. Kirkland that he was capable of doing his regular UPS job without restriction.  At the same time, Moffett apparently tried to accentuate his symptoms with non-physiological responses such as “cogwheeling.”

In short, while it is possible that the disability claimed, both temporary and permanent, related back to the injury, it is equally likely that it does not.  Dr. Adam’s contrary opinions were given without viewing the videotape.  Even if Moffett had some shoulder damage relating to the work injury, it was only later that symptoms became severe enough to require surgery.  It may well be, as defendants contend, that Moffett’s farm work is the real culprit.  What, after all, caused the dramatic increase of symptoms between June 25 and June 26?  Because Moffett failed to carry his burden of proof, defendants prevail.  Moffett has been paid 25.143 weeks of benefits, while his entitlement is only 20.571 weeks (March 5 – July 26, when he was released to full duty).

ORDER

THEREFORE, IT IS ORDERED:

Moffett takes nothing further.

Costs are taxed to Moffett.

Signed and filed this _____30th______ day of January, 2002.

   ________________________
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