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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

CASSANDRA A. TICKAL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 1275145

PERKINS FAMILY RESTAURANT,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

KEMPER INSURANCE COMPANIES,
  :



  :          HEADNOTE NOS: 1801.1;1802;1803;


Insurance Carrier,
  :                                         3001;4000.2


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration brought by the claimant, Cassandra A. Tickal, against her employer, Perkins Family Restaurant, and its insurance carrier, Kemper Insurance, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury sustained on October 2, 1999. 

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Mason City, Iowa, on September 26, 2002.  The record consists of the testimony of claimant, Chrystal Shelhard, Eric Hermanson, Susan McBroom, and Lynne B. Schaum, as well as of claimant's exhibits 1 through 21 and defendants' exhibits A through D.

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report. Pursuant to those stipulations, claimant was single and entitled to one exemption on the date of injury. 

Issues remaining for resolution are:

1. The extent of claimant's entitlement to temporary partial disability and healing period benefits;

2. The extent of claimant's entitlement to permanent partial disability to the body as a whole, including the question of the commencement date of permanent partial disability benefits;

3. Claimant's weekly rate of compensation; and

4. Whether claimant is entitled to payment of additional benefits for an unreasonable delay or denial of benefits pursuant to section 86.13. 

5. Additionally, claimant's seeks interest and costs.

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant, who was 22 years old and homeless at time of hearing, graduated from high school in 1999.  She also has completed all but one semester of requirements for an associate of arts degree in social work.  This level of achievement and ambition is especially commendable in this young woman because she was declared a child in need of assistance at age 12, lived in various foster situations until age 18, and has not had the ongoing support of non-exploitative, older adults to which every young person is entitled. 

Claimant held various part-time positions including server and cook in the food-service industry while still in high school.  She also has had experience as a cashier and stocker in a retail store.  All positions were entry level and paid, at most, modestly more than minimum wage.

Claimant began work for Perkins as a food server on July 26, 1999.  While claimant testified that she worked at least 32 hours per week, claimant's own exhibit 10 reflects that claimant, on average, worked 23.16 hours per week.  Claimant received $3.09 per hour in wages plus her tips.  Claimant and Chrystal Shelhard both testified that a server could earn $20 per hour with tips when working the supper shift, and could earn $20 to $25 per hour when working the late evening "bar" shift.  

Claimant testified that she never reported less than 10 percent of her tip earnings for income tax purposes.  Claimant reported tips of $1,511.11 on her 1999 Internal Revenue wage statements with Perkins.  Claimant's earnings year with Perkins ran through December 31, 1999.  Claimant had one week during this period in which she did not work on account of a short involuntary termination.  Hence, claimant’s reported weekly tips over 21.714 weeks averaged $69.59.  That figure multiplied by 10 equals $695.92 per week.  The latter figure divided by 23.16 hours worked per week equals average tips of $30.05 per hour.  When one adds an additional $3.09 to that earnings rate (33.14) and multiplies by 23.16 hours per week, the total is $767.52.  This appears to be an excessively large overall earnings for a part-time food server in a family restaurant even where the server worked the supper and early-morning hours.  

On the other hand, it is black letter reality that food servers routinely underreport their tips for income-tax purposes.  Therefore, it also is highly unlikely that claimant's reported tips are reflective of her actual earnings.  On the other hand, claimant's contention of routinely earning $20 per hour with tips also exceeds one's reasonable expectation for the overall hourly earnings for a food server in a family setting. Therefore, one must hypothesize as to what percentage of tips a reasonable food server, who seeks both to avoid paying taxes on all tips and to avoid the inconvenience of an IRS inquiry or audit, likely would report.  One suspects this percentage would hover around 50 percent.  Claimant presented as a reasonable food server of both average intelligence and average guile.  For that reason, it is reasonable to presume that she reported about one half of her earnings through tips.  Hence, one can assume that claimant earned approximately $139.18 in tips per week.  Claimant's earnings per week in hourly wages would have equaled $71.56.  Claimant's total gross weekly wages then would be $210.74.  Her weekly rate of compensation would be $139.42.  Defendants have used an average weekly wage of $221.18 to compensate claimant at the weekly rate of $145.27.  This average weekly wage and weekly rate overall is more consistent with applying common sense to common practice than is the weekly rate based on $20 per hour that claimant contends is appropriate.  It is expressly found that defendants have appropriately compensated claimant at the weekly rate of $145.27. 

On October 10, 1999, claimant slipped and fell in the kitchen area at work.  Apparently, she landed on the floor bruising her left hip and buttock.  While claimant had immediate pain, she finished her shift and continued to work for several weeks without treating medically.  On November 11, 1999, claimant did present to J. Yankey, M.D., and reported increasing pain over the past seven to ten days in the anterior left hip and the left low back.  Claimant also reported tingling, numbness, and tightness about the left hip.  The assessment was of left hip and lumbar strain.

 Dr. Yankey placed claimant on light duty.  Claimant apparently was scheduled fewer hours while on light duty.  Claimant contends she generally worked even less hours than those for which she was scheduled.  The employer has paid claimant temporary partial disability benefits based on the hours claimant was scheduled.  Claimant's testimony that her scheduled hours during this period were greater than actual hours worked is uncorroborated.  While claimant offered testimony that an assistant manager during this period "doctored" employees ' time sheets for personal gain, this also is not otherwise substantiated by evidence on which reasonable persons would rely in conducting their serious affairs.  Business records are kept in the normal course and are relied on in a variety of situations.  Absent very compelling reasons, these records generally may be presumed to be accurate.  It is expressly found that claimant has not demonstrated that defendants underpaid temporary partial disability benefits when they based such payments on hours claimant was scheduled to work subsequent to claimant's light duty release. 

Claimant underwent a number of medical evaluations and a course of conservative treatment.  She did not believe that these brought adequate or lasting relief.

David W. Beck M.D., a neurological surgeon, performed an L3 through L6 laminectomy on the left with discectomy on July 7, 2000.  As of August 7, 2000, Dr. Beck reported that claimant was feeling great; her leg pains were gone, and that her back felt fine.  He medically released her prn and released her to return to work on the following Monday.

Dr. Beck initially opined that claimant had reached maximum medical improvement as of August 8, 2000.  He subsequently opined that claimant had reached maximum medical improvement on September 10, 2000.  On September 14, 2000, the doctor rated claimant as having 12 percent impairment to the body as a whole under the AMA Guides, Fourth Edition, given that she had had a surgically treated disc with residual elements of pain plus two additional operative levels.

 Claimant again saw Dr. Beck with complaints of backache in December 2000 and January 2001.  She continued to report that her legs were fine, however.  On March 20, 2001, Dr. Beck opined that claimant did not have restrictions and did not need a functional capacity evaluation.  On March 29, 2002, Dr. Beck agreed with the work restrictions and the greater impairment that Justin Ban, M.D., had opined for claimant subsequent to his independent medical evaluation of her.

Dr. Ban evaluated claimant on when October 12, 2001.  He assigned claimant a 23 percent whole person impairment under the AMA Guides, Fifth Edition.  That impairment rating represents the combined value of the diagnostic-based impairment and the range of motion impairment.  Under the Fifth Edition of the Guides, combining these values is appropriate where there is multilevel involvement in the same spine region.  As noted, claimant had, at minimum, a two level laminectomy and a two level discectomy. 

Dr. Ban believed that claimant could do moderate work, exerting up to 50 pounds of force occasionally and up to 25 pounds of force frequently.  He felt she should avoid lifting heavy loads above the waist, especially if hyperextended, and that she should squat rather than bend from the knees and hips when lifting from the floor. 

Claimant returned to work for Perkins on August 14, 2000.  While Dr. Beck had released her to do server work, no server work was available.  Therefore, claimant worked as a baker for the employer.  As a baker, she both worked fewer hours and received lesser wages than she had earned as a server prior to the date of injury.  Claimant argues that she is entitled to temporary partial disability benefits from the employer from her August 14, 2000, return to work until Dr. Beck’s September 8, 2000, statement that she was at maximum medical improvement.  The record does not support claimant's contention, however.  Given that Dr Beck had released claimant to work as a server, claimant, when released, was capable of returning to employment substantially similar to the employment in which she had been engaged at the time of her injury. 

Claimant left her employment at Perkins in March 2001.  She spent about one month in Texas living with her father.  While there, she worked as a bartender and a food server for between 60 and 70 hours per week.  Claimant returned to Iowa because she "felt like she was the responsible one in Texas."

In September 2001, claimant worked for approximately one month as a group home youth counselor.  Claimant enjoyed this job.  It brought her much personal satisfaction for it allowed her both to work with troubled young people and to use her training in social work.  Unfortunately, claimant was medically terminated from this position when Dr. Yankey opined that her back condition made her too susceptible to additional injury for her to safely perform these duties.  Claimant found this termination very upsetting.  She has generalized it to mean that she will not be able to use her social work training.  She has discontinued school.  She has not effectively availed herself of the vocational rehabilitation efforts defendants have made in her behalf.  She has only sporadically sought work on her own.  At time of hearing, she was living out of her car and only casually working at two part-time jobs; in one, assisting a friend by being master of ceremonies in his karaoke rental business; in another, working as a food server and cook in her grandmother's cafe.  [The grandmother does not believe it is necessary to compensate claimant with a wage or salary. She will only pay claimant with food.  Consequently, claimant only works this job when she is hungry.  Claimant's behavior in this regard is reasonable; her grandmother's is not.  Indeed, a question arises as to whether it is lawful.]

A fair argument can be made that claimant's current circumstances relate to her underlying characterlogical structure and not to her work injury.  One might say that since claimant is physiologically capable of doing the food server work that she did when injured, and is capable of doing a whole bevy of other entry level jobs, and is also a highly intelligent young person who, if and when motivated, can achieve substantially greater education and training, that claimant has a very minimal loss of earnings and loss of earnings capacity directly attributable to her work injury.  On the other hand, a variety of claimants’ personal characteristics, including their emotional capacities, are factors to be considered in assessing industrial loss.  In this case, prior to her work injury, this claimant was doing remarkably well socially, vocationally, and educationally when one considers her youth and her overall life circumstances.  The work injury and its sequela have left claimant with feelings of disappointment, hopelessness and helplessness with which she is emotionally ill equipped to contend.  These feelings clearly play a substantial part in this young claimant's inability to meaningfully seek and obtain employment as well as in her inability to renew her commitment to achieving further education.  One hopes that claimant will be able to move beyond these feelings.  One hopes that either through involvement with a self-help organization or a faith community or by meaningful friendships with concerned persons of various ages, claimant will achieve the support that will assist her in healing emotionally.  Indeed, one senses that claimant has many gifts within her, including great resiliency.  One believes that there are a whole variety of vocations that claimant could safely perform despite her back injury and in which claimant could fulfill her wish to help others meaningfully; vocations where claimant's great gifts and the world's great hungers would coincide.  One hopes that claimant will be able to move beyond her current bleak circumstances to a place of wholeness and happiness from which she can bestow her many gifts onto others. 

Claimant expressly is found to have a loss of earnings capacity of 20 percent.

Since claimant was released to return to work as a food server on August 14, 2000, that is the date on which she was able to perform substantially similar employment to that performed when injured.  As of that date she was no longer entitled to payment of any form of temporary disability benefit.  August 14, 2000 is the commencement date for permanent partial disability benefits.

Claimant argues entitlement to a penalty both for defendants' failure to pay benefits at the proper rate and for their failure to pay temporary partial and permanent partial disability benefits as owed.  This record does not reflect that defendants failed to pay claimant the proper rate of weekly compensation.  Likewise, this record does not reflect that claimant was entitled to a greater amount of temporary partial disability benefits than defendants paid.  This record does reflect that defendants paid claimant permanent partial disability benefits for 12 percent of the body as a whole based on Dr. Beck's original functional impairment rating.  Claimant contends that defendants' failure to pay the full 23 percent functional impairment rating that Dr. Ban rendered and in which Dr. Beck ultimately concurred was unreasonable.  Claimant's reasoning in this regard apparently is based on the erroneous assumption that an injured worker's functional impairment rating represents a baseline under which the extent of permanent partial disability benefits may not fall.  This is not so.  Permanent partial disability to the body as a whole is a measure of loss of earnings capacity.  It can be equal to, greater than, or more than the functional impairment.  In this case, defendants’ payment of the 12 percent functional impairment is indicative of defendants’ good-faith effort to compensate claimant fairly for loss of earnings capacity.  Given claimant's ability to return to the type of work she performed when injured and her other personal characteristics impacting on post injury earnings capacity, it was not unreasonable for defendants to pay only the 12 percent functional rating.  This record does not demonstrate that defendants unreasonably delayed or denied benefits to claimant. 

CONCLUSIONS OF LAW

First considered is claimant's weekly rate of compensation. 


Section 85.36 states said the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.  If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 at the earnings over the 13-week period immediately preceding the injury.  Any week that does not fairly reflect the employee’s customary earnings is to be replaced by the closest previous week having earnings that fairly represent the employee’s customary earnings, however.  Section 85.36(6).

Under section 85.36(7), the gross weekly earnings of an employee who has worked for the employer for less than the full 13 calendar weeks immediately preceding the injury are determined either by looking at the earnings of other similarly situated employees employed over that full period or, if earnings of similar employees cannot be determined, by averaging the employee's weekly earnings computed for the number of weeks that the employee has been in the employ of the employer. 

It is concluded that defendants have appropriately compensated claimant at the weekly rate of $145.27 based on claimant having an average weekly wage of $221.18 and being single and entitled to one exemption at the time of the injury. 

Next considered is whether claimant has been properly compensated for temporary partial disability and healing period benefits. 

An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee's disability.  Temporary partial benefits are not payable upon termination of temporary disability, a healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of the injury.  Section 85.33(2). 

Healing period compensation describes temporary workers compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, INC., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period. 

It is concluded that claimant has not established that her entitlement to temporary partial disability benefits exceeds the extent of those benefits that defendants have previously paid. 

It is concluded that claimant has not established that her entitlement to healing period benefits exceeds the extent of those benefits that defendants have previously paid. 

It is concluded that the commencement date for permanent partial disability benefits is August 14, 2000. 

Next considered is the extent of claimant's permanent disability. 

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).


Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.


It is concluded that claimant has established entitlement to permanent partial disability benefits of 20 percent of the body as a whole or 100 weeks with those benefits payable commencing August 14, 2000. 


Last considered is claimant's assertion that she is entitled to additional benefits for penalty for an unreasonable delay or denial of benefits.  In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits is paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a good faith dispute, either legal or factual, that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gibson v. ITT Hartford Ins. Co., 621 N.W.2d, 388 (Iowa 2001); Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 
It is concluded that claimant has not established entitlement to additional benefits on account of defendants' unreasonable delay or denial of benefits. 

ORDER

THEREFORE, IT IS ORDERED:

That defendants pay claimant one hundred (100) weeks of permanent partial disability benefits at the weekly rate of one hundred forty-five and 27/100 dollars ($145.27) with benefits to commence on August 14, 2000.

That defendants receive credit for benefits previously paid. 

That defendants pay accrued amounts in a lump sum and pay interest pursuant to section 85.30. 

That defendants pay costs of this proceeding as the applicable rule and statutes provide. 

That defendants file subsequent reports of injury as this division requires.

Signed and filed this ____7th____ day of November, 2002.

   ________________________






   HELENJEAN M. WALLESER





                     DEPUTY WORKERS’ 




                      COMPENSATION COMMISSIONER
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Mr. Robert S. Kinsey, III

Attorney at Law

PO Box 679

Mason City, IA  50402
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