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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

ANGELA HARDMAN,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5014730

MANPOWER, INC. OF CEDAR 
  :

RAPIDS,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

GALLAGHER BASSETT SERVICES,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS:  1402.40; 1801;


Defendants.
  :                                       1802; 1803; 2501

______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Angela Hardman, filed a petition in arbitration seeking workers' compensation benefits from Manpower, Inc. of Cedar Rapids (Manpower), employer and Gallagher Bassett Services, insurer, as defendants.  This matter was heard in Burlington, Iowa on February 2, 2006.  The hearing was adjourned without closing the record and reconvened at a later date to give the defendants the opportunity to submit an opinion by Theron Jameson, D.O.  The record was submitted and the evidentiary record was closed.  The record, in this case, consists of claimant’s exhibits 1 through 8, defendants’ exhibits A through P, and the testimony of claimant, Gina Hardman, Donna Davis, and Kerry Hale.

ISSUES

1. Whether claimant’s injury is the cause of temporary disability, and if Iowa Code section 85.33(3) impacts those benefits; 

2. Whether claimant’s injury is the cause of permanent disability; 

3. The extent of claimant’s entitlement to permanent partial disability benefits; 

4. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant. 

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Claimant was 46 years old at the time of hearing.  Claimant graduated from high school and went to business school for two semesters.  Claimant has worked as a housekeeper, at fast food restaurants and at Radar Precast (Radar), a concrete company.  Claimant testified that while at Radar she began working with concrete and eventually worked as a secretary/receptionist.  


Claimant began her employment with Manpower in August of 2004.  Manpower is a temporary employment agency.  Claimant was employed by Manpower to work at the Trailways bus station cleaning buses.  Claimant was paid $8.00 an hour.  


Claimant testified that on November 5, 2004, while cleaning the outside of a bus, she fell into an oil pit.  Claimant testified she fell approximately six to seven feet and landed on her buttocks.  Claimant testified she climbed out of the oil pit on her own.  She testified she was ultimately referred, by Manpower, to treat with Corporate Medical Services of Southeast Iowa (Corporate Medical).  


On November 5, 2004, claimant treated with Roger Nevling, P.A.-C. with Corporate Medical, complaining of an injury to the right wrist and hip caused by a fall into an oil pit.  X-rays of the hand revealed a potential fracture of the thumb.  Claimant was diagnosed as having a right hand and wrist sprain, and a right hip and knee contusion.  Claimant was given Darvocet.  She was given restrictions and returned to work.  (Exhibit 3-20 through 3-21)  


Claimant testified she returned to work at light duty working in the Manpower office.  


On November 6, 2004, claimant went to the emergency ward at Great River Medical Center with complaints of left hip and back pain from her fall.  X-rays taken at that time were normal.  (Ex. 1-1 through 1-6) 


Claimant returned and sought care with PA Nevling on November 8, 2004 exhibiting guarded movement.  Claimant was continued on restrictions and pain medication.  (Ex. 3-19)  


Claimant testified PA Nevling referred her to Michael Hendricks, M.D. for her wrist pain.  On November 10, 2004, claimant saw Dr. Hendricks for wrist and hand pain.  Dr. Hendricks put claimant’s wrist in a short arm cast.  He assessed her as having a fracture to the thumb and a sprained wrist.  (Ex. C, p. 7)  


Claimant returned to PA Nevling on November 19, 2004 indicating improvement.  Claimant still complained of pain in the lower back at mid level.  She was assessed as having a resolved fracture of the right thumb, with a lumbar strain.  She was continued on medications, restrictions, icing and stretching.  (Ex. 3-18)


Claimant returned to Dr. Hendricks on December 1, 2004 for follow-up of her wrist.  Claimant complained of lower back pain.  X-rays taken of the lower back revealed evidence of spondylosis at the L5-S1 levels.  Claimant was given a lumbosacral corset for her back and referred to physical therapy.  She was continued on light duty.  (Ex. C‑8)  


Claimant returned on December 17, 2004 to PA Nevling with complaints of pain in the lower back radiating into buttocks.  Claimant also complained of pain in the right hip.  Claimant was assessed as having a continuing lumbar strain.  She was prescribed water therapy, and continued on medications and work restrictions.  (Ex. 3-16 through 3‑17)  


Claimant returned to treat with PA Nevling on January 7, 2005 for follow-up.  She indicated she improved with her back pain.  She was assessed as having continued lumbar strain, and hip and knee pain.  Authorization for an MRI was sought.  Claimant was continued on water therapy and restrictions.  (Ex. 3-10 through 3-11)  


On January 19, 2005, claimant was seen in follow-up by Dr. Hendricks.  X-rays showed claimant’s fracture had healed.  Claimant complained of weakness in the right thumb and tingling.  She was returned to work with full duty and no restrictions.  (Ex. C‑10)


Claimant testified that after approximately one to two weeks of light duty work at the Manpower office, she was sent by Manpower to work at Hope Haven.  Hope Haven is a home for the mentally and physically disabled.  Claimant testified she was terminated from her assignment at Hope Haven sometime in January of 2005.  Claimant testified she was terminated, while working at the Hope Haven discount store.  Claimant testified a customer asked if they could take a small box of Christmas ornaments.  Claimant testified she told the customer, that the ornaments probably would not be missed, but that to ask another Hope Haven employee before taking them.  


Kerry Hale testified that she works as an account manager with Manpower and was employed with Manpower when claimant was injured.  Ms. Hale testified she is familiar with claimant’s claim regarding a work injury.  Ms. Hale testified that she was alerted by Hope Haven that claimant told a Hope Haven employee to take merchandise because no one would miss it.  An investigation was conducted.  This investigation resulted in claimant’s termination from Manpower.  (Ex. K, pp. 66 through 69)  Ms. Hale testified that if claimant had not been terminated, she would have continued to be offered 40 hours of work a week by Manpower.  Claimant was terminated by Manpower on January 20, 2005.  (Ex. K, p. 65) 


Claimant returned in follow-up care with PA Nevling on January 25, 2005 to discuss the results of an MRI.  Claimant complained of hip pain.  The MRI revealed a mild disc bulge at the L5-S1 levels with no impingement or encroachment.  Claimant was continued on physical therapy, medication and restrictions.  (Ex. 3-7 through 3-9)


On January 24, 2005, claimant began treatment with Thomas Rexroth, D.C.  At that time claimant complained of back and hip pain.  Claimant testified she was referred to Dr. Rexroth by a friend.  She testified PA Nevling told her she could see a chiropractor if she wanted, but that the workers' compensation insurer may not pay for the treatment.  Claimant testified that Ms. Hale did not authorize treatment with Dr. Rexroth and indicated Manpower would not pay for treatment.  Claimant testified Dr. Rexroth’s treatments have given her relief.  Claimant’s records indicate claimant treated with Dr. Rexroth from approximately January 24, 2005 through mid May 2005.  (Ex. 4-1 through 4-7)  


Correspondence from defendant-insurer, and defendants’ counsel indicate that claimant’s counsel was given notice, beginning in October 2005, that treatment with Dr. Rexroth was not authorized.  (Ex. I)  


On February 16, 2005, claimant returned for treatment with PA Nevling noting approximately 20 percent improvement since January 2005.  Claimant was continued with water therapy and restrictions.  (Ex. 3-5)  Claimant returned to treat with PA Nevling on February 21, 2005 indicating her back pain was still limiting her functions at home.  Claimant indicated difficulty with walking more than 10 to 15 minutes.  She was assessed as having lower back pain secondary to her injury.  Record indicate claimant’s physical therapist had noted that claimant had done “extremely well” in physical therapy and was discharged from physical therapy.  (Ex. 3-1 through 3-3)  


On March 14, 2005, claimant was evaluated at the Great River Medical Center for lower gastrointestinal tract bleeding.  There is no mention of claimant’s lower back pain in the review of systems from this visit.  Claimant was assessed, in part, as in no acute distress.  (Ex. D) 


Claimant testified she was referred by defendants to treat with Dr. Jameson after seeking alternative care.  On April 15, 2005, claimant treated with Dr. Jameson with complaints of pain in the lower back radiating to her buttocks.  Dr. Jameson reviewed claimant’s January of 2005 MRI and did not find it clinically significant.  He opined claimant’s degenerative disc problems were not work related.  He assessed claimant as having lower back pain, and degenerative disc disease.  He recommended an epidural steroid injection.  Dr. Jameson felt claimant could return to work with restrictions.  (Ex. G, pp. 24 through 26)  


Claimant testified she did receive an epidural and that was it helpful for approximately two to three weeks.  On May 10, 2005, claimant returned in follow-up care with Dr. Jameson.  She indicated she was only 50 percent better from the injection.  Claimant indicated she did not feel she could return to work.  Dr. Jameson did not feel claimant was reliable regarding her complaints of pain.  He found claimant at maximum medical improvement (MMI).  Dr. Jameson believed claimant’s subjective complaints of pain, and her contention that she could not return to work, were not reliable.  Dr. Jameson believed claimant was fairly active in taking care of her grandchildren and in performing household chores.  He also believed that if claimant was only 50 percent better, claimant could return to 50 percent of her prior work activities.  Dr. Jameson believed claimant had symptom magnification.  He found claimant had no permanent partial impairment from her fall.  (Ex. G, p. 27) 


On July 21, 2005, claimant returned to treat with Dr. Jameson with complaints of lower back pain.  Claimant did not believe she could return to work or even return to light duty work.  Dr. Jameson reiterated he did not feel claimant was reliable or honest about her ability to return to some kind of work.  He found claimant at MMI.  He indicated claimant could return to work with no restrictions.  (Ex. G, p. 28)  


On September 23, 2005, claimant treated with Jerry Jochims, M.D. with complaints of continued lower back pain.  Dr. Jochims works at Dr. Jameson’s clinic.  Dr. Jochims gave claimant a trigger point injection.  Claimant received immediate relief from pain due to the injection.  Dr. Jochims believed claimant could return to work.  Dr. Jochims indicated that since claimant was able to carry her two-year-old grandchild into the clinic, he believed claimant was exaggerating her complaints of pain.  Dr. Jochims found claimant to be close to MMI and that she had no permanent partial impairment.  (Ex. G, pp. 29 through 30)


On October 7, 2005, claimant returned to treat with Dr. Jameson.  Claimant indicated the injection of September 23, 2005 gave her minimal pain relief.  Dr. Jameson believed there was nothing in the objective findings to support claimant’s subjective complaints of pain.  He found claimant at MMI and returned her to work without restrictions.  (Ex. G, p. 31) 


In a report dated October 29, 2005, Marc Hines, M.D. gave his opinions regarding claimant’s condition following an independent medical examination (IME).  Claimant indicated she had difficulty sitting or walking more than 15 to 20 minutes at a time.  She indicated she woke up two to three times per night from pain while sleeping.  Claimant indicated a level of pain at a 3, where 10 is excruciating pain.  (Ex. 5-5)  


Dr. Hines found claimant to have a degenerative joint disease aggravated by the November 2004 fall.  He found claimant had a 12 percent permanent partial impairment to the body as a whole.  (Ex. 5-6)  Dr. Hines restricted claimant to standing up to 20 minutes, no repetitive twisting or bending and limited her to lifting up to 20 pounds.  He recommended additional injections and continued visits with a chiropractor.  (Ex. 5‑7) 


On January 5, 2006, claimant was re-evaluated by Dr. Jochims.  Dr. Jochims also read Dr. Hines’ IME report.  Dr. Jochims again found claimant to be at MMI.  He opined that claimant’s fall only temporarily aggravated her condition.  Dr. Jochims also opined that Dr. Hines’ impairment rating was based, in part, on an incorrect usage of the AMA Guides to the Evaluation of Permanent Impairment, 5th Edition.  Claimant was given an injection.  (Ex. G, pp. 32 through 33) 


In a letter dated January 30, 2006, Dr. Rexroth gave his opinions regarding his treatment with claimant.  He indicated there was no evidence claimant had a disabling back condition prior to her fall of November 2004.  He agreed, with Dr. Hines, that claimant probably had a 12 percent permanent partial impairment to the body as a whole due to her injury.  He also opined claimant needed to have chiropractic care twice a month in order to stay at maximum medical improvement.  (Ex. 4-8 through 4‑9)


In a letter dated February 14, 2006, Dr. Jameson gave his opinion following a review of Dr. Rexroth’s January 30, 2006 report.  Dr. Jameson noted his records did not indicate claimant complained of lower back pain until sometime after her original injury.  Dr. Jameson felt it was unreasonable to believe that claimant would now have an allegedly, incapacitating back pain, that was undocumented at the time of injury.  He opined he did not believe claimant suffered a back injury from her fall.  (Ex. P, p. 85) 


Dr. Jameson indicated that since steroid epidural injections gave claimant little relief, he felt claimant’s pain was more subjective than objective.  He reiterated that since claimant could lift her two-year-old granddaughter, claimant should be able to return to work without restrictions.  (Ex. P) 


Claimant testified she had no back pain prior to her fall of November 2004.  She testified she is now unable to stand or sit for more than 20 minutes.  Claimant testified she is able to perform most of her household chores, but her pain limits her ability to do all tasks.  She testified she currently treats her lower back with ice, heat and rest.  


Claimant testified she has not looked for work since leaving Manpower.  She testified she feels she is unable to return to any of her prior jobs.  She testified no doctor has told her that she cannot work a 40‑hour workweek.  


Gina Hardman testified that she is claimant’s sister-in-law and has known claimant for approximately 29 years.  Ms. Hardman testified that prior to accident of November 2004, claimant was very active.  Ms. Hardman testified that since her fall, claimant is significantly less active and now needs to routinely lie down to rest her back.  


Donna Davis testified she is claimant’s daughter.  Ms. Davis testified that before the November 2004 accident, claimant fished, camped, went shopping and played with her grandchildren.  Ms. Davis testified that since her accident, claimant is very limited in her activity and that she cannot walk or stand for long periods.  Ms. Davis testified claimant now needs help in picking up grandchildren or items off the floor.  She testified claimant is always in pain. 


Ms. Hale testified that after her fall, claimant returned to light duty with Manpower.  Ms. Hale testified claimant was offered full‑time light duty work, but declined full-time hours due to problems in coordinating car usage with her husband.  Ms. Hale testified that if claimant had not been terminated, claimant would have been offered full-time work with Manpower.  She testified that Manpower would have tried to accommodate any restrictions claimant might have had.  

CONCLUSIONS OF LAW 


The first issue to be determined is whether claimant’s injury is the cause of temporary disability.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

An employee is entitled to appropriate temporary partial disability benefits during those periods in which the employee is temporarily, partially disabled.  An employee is temporarily, partially disabled when the employee is not capable medically of returning to employment substantially similar to the employment in which the employee was engaged at the time of the injury, but is able to perform other work consistent with the employee's disability.  Temporary partial benefits are not payable upon termination of temporary disability, healing period, or permanent partial disability simply because the employee is not able to secure work paying weekly earnings equal to the employee's weekly earnings at the time of the injury.  Section 85.33(2).

Healing period compensation describes temporary workers’ compensation weekly benefits that precede an allowance of permanent partial disability benefits.  Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999).  Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until the first to occur of three events.  These are:  (1) the worker has returned to work; (2) the worker medically is capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  Maximum medical recovery is achieved when healing is complete and the extent of permanent disability can be determined.  Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (Iowa 1981).  Neither maintenance medical care nor an employee's continuing to have pain or other symptoms necessarily prolongs the healing period.

When an injured worker has been unable to work during a period of recuperation from an injury that did not produce permanent disability, the worker is entitled to temporary total disability benefits during the time the worker is disabled by the injury.  Those benefits are payable until the employee has returned to work, or is medically capable of returning to work substantially similar to the work performed at the time of injury.  Section 85.33(1). 


Claimant indicated, on the hearing report, that she seeks healing period benefits from November 5, 2004 through May 23, 2005.  The records indicate that claimant fell into the oil pit while employed at Manpower on November 5, 2004 and was treated by PA Nevling the same day.  Claimant was returned to work on November 5, 2004 with restrictions.  (Ex. 3-20 through 3-21)  The record indicates claimant worked for approximately one to two weeks in the Manpower Office and later worked, until termination, with Hope Haven on January 20, 2005.  The record indicates claimant was offered full‑time light duty work with Manpower, but that claimant indicated she could not work full time due to transportation issues with her husband.  Evidence indicates Manpower would have attempted to allow claimant to work full time if claimant had not been terminated.  There is no evidence that claimant was not able to secure work paying weekly earnings equal to her weekly earnings at the time of the injury.  Claimant has failed to prove she is entitled to healing period benefits, or temporary weekly benefits of any kind. 


The next issue to be determined is if claimant’s injury is the cause of permanent disability.  


Four health care providers have opined if claimant has a permanent disability as a result of her November 2004 fall.  Both Dr. Jameson and Dr. Jochims opined that claimant has no permanent partial impairment as a result of her fall and should be able to return to work with no restrictions.  Dr. Hines gave claimant a 12 percent permanent partial impairment to the body as a whole as a result of her fall.  While Dr. Rexroth offers no independent opinion regarding permanent disability, he does agree with the ratings supplied by Dr. Hines.  


Dr. Jameson and Dr. Jochims treated claimant for approximately nine months.  Both Dr. Jameson and Dr. Jochims specialize in orthopedic surgery.  Both physicians provided injections for claimant.  Both physicians opine that claimant had a degenerative back condition that was temporarily aggravated by her fall.  Both physicians found claimant had no restrictions and no permanent partial impairment.  Dr. Hines evaluated claimant on one occasion.  Dr. Hines is a pain specialist.  There is evidence in the record that the ratings provided by Dr. Hines are based, in part, on an error in the use of the AMA Guides.  As noted above, Dr. Rexroth, a chiropractor, gave no independent evaluation of permanency and merely agrees with Dr. Hines’ opinions. 


Because Dr. Jochims and Dr. Jameson treated claimant for an extended period of time, and because the record reflects that Dr. Hines gave a rating based, in part, on error, it is found that the opinions from Dr. Jameson and Dr. Jochims that claimant has no permanent disability are more convincing than those of Dr. Hines and Dr. Rexroth.  For these reasons, claimant has failed to prove that her injury is the cause of permanent disability. 


Because claimant has failed to prove her injury is the cause of permanent disability, the issue regarding claimant’s entitlement to permanent partial disability benefits is moot.  


The last issue to be determined is if there is a causal connection between claimant’s injury and the medical expenses claimed by claimant.  

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).


Claimant seeks payment of medical bills detailed in Exhibit 8.  Defendants have agreed to pay billings listed in Claimant’s Exhibit 8-1, but have denied liability for payments for bills detailed in Exhibits 8-2 through 8-4.  


It appears that the upper part of Exhibit 8-2 deals with bills from Hy-Vee Pharmacy which defendants have agreed to pay.  If the bills, totaling $462.69 from Hy‑Vee Pharmacy, are cost associated with medications prescribed by authorized treaters, defendants are liable for those costs.  


Exhibit 8-2 and 8-3, and the upper part of Exhibit 8-4 are in regards to costs associated with treatment by Dr. Rexroth.  Dr. Rexroth was not an authorized provider of medical services.  

Iowa Code section 85.27(4) provides, in relevant part:


For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.


Claimant failed to prove the care provided to her by Dr. Jameson and Dr. Jochims was unreasonable.  There is no evidence claimant communicated to defendants her dissatisfaction with the care provided by Dr. Jochims and Dr. Jameson.  Claimant was told on numerous occasions that her employer would not pay for the unauthorized care by Dr. Rexroth.  Claimant has failed to prove defendants are liable for charges associated with care by Dr. Rexroth.  


Exhibit 8-4 are records of billings associated with treatment from Burlington Neurology and Keokuk Area Hospital.

Claimant is not entitled to reimbursement for medical bills unless claimant shows that they were paid from claimant's funds.  See Caylor v. Employers Mut. Cas. Co., 337 N.W.2d 890 (Iowa App. 1983).  Claimant has the burden of proving that the fees charged for such services are reasonable.  Anderson v. High Rise Construction Specialists, Inc., File No. 850096 (App. July 1990).

Claimant has failed to prove these bills were paid from claimant’s funds.  Claimant has also failed to prove what treatment these bills represent, or if the fees charged for services are reasonable.  Claimant has failed to prove defendants are liable for charges on Exhibit 8-4 for Burlington Neurology or Keokuk Area Hospital.  

ORDER 


THEREFORE, IT IS ORDERED: 


That defendants shall pay claimant’s medical expenses shown in Exhibit 8‑1 and 8‑2 as detailed above; 


That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.2; 


That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33.  

Signed and filed this ____26th_____ day of April, 2006.

   ________________________





                   JAMES F. CHRISTENSON.





        DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER

Copies to:

Mr. Darwin Bunger

Attorney at Law

PO Box 945

Burlington, IA  52601-0945

Mr. Jeffrey W. Lanz

Attorney at Law

STE 170, 2700 Westown Pkwy.

W Des Moines, IA  50266-1411

JFC/pjs

