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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

TERESA HINEGARDNER,
  :



  :


Claimant,
  :                   File No. 5026259


  :

vs.

  :  


  :                       R E V I E W -
LENNOX INDUSTRIES,
  :



  :                   R E O P E N I N G

Employer,
  :



  :                      D E C I S I O N

and

  :



  :

ACE AMERICAN INSURANCE
  :          Head Note Nos.:  2403, 1803
COMPANY,
  :


  :


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in review-reopening that claimant, Teresa Hinegardner, has brought against the employer, Lennox Industries, Inc., and its insurance carrier, ACE American Insurance, to recover additional benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on May 11, 2004.  
This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa on October 23, 2013.  The record consists of the testimony of claimant and of Brent A. McDowell, as well as claimant’s exhibits 1 through 5, and employer’s exhibits A through M.  Briefs as submitted were reviewed.  The claim was fully submitted as of November 7, 2013.

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report. Pursuant to the Agreement for Settlement approved May 28, 2009, claimant was married and entitled to four exemptions on the date of injury.  Gross weekly earnings were $808.20, which results in a weekly compensation rate of $526.32.

The issues remaining to be decided are:

1. Whether claimant has undergone a change of condition since the Agreement for Settlement that warrants an increase in her industrial benefit amount; and
2. If so, the extent of any additional permanent benefit entitlement. 
FINDINGS OF FACT AND ANALYSIS
The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 44-year-old high school graduate.  She also has completed one semester of community college.  She worked as a receptionist and a cashier before beginning factory assembly work with the employer, a manufacturer of heating and air-conditioning units, approximately 19 years ago.

Claimant sustained a left upper trunk injury while lifting heavy coil packs on May 11, 2009.  She had arthroscopic left shoulder surgery in 2006 with removal of a bone spur.  She continued to have symptoms in her upper trunk and neck thereafter, and as of November 13, 2008, occupational physician Charles Mooney, M.D., has assessed her with recurrent myofascial pain.  (Exhibit 5, page 43)

Robert Jones, M.D., had independently examined claimant on April 23, 2008.  Her chief complaints then were of left shoulder pain going down the arm to just above the elbow, posterior neck pain with headaches, and pain in the trapezius and between the shoulder blades.  (Ex. 4, p. 25)  Dr. Jones’ impressions were of left thoracic outlet syndrome (TOS), myofascial pain syndrome involving trapezius and between the shoulder pain, other residuals of left shoulder arthroscopic decompression, and chronic cervical strain with headaches.  He assigned claimant 10 percent whole person impairment under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition for the TOS as well as 7 percent whole person impairment for the left shoulder and 5 percent whole person impairment for cervical strain with headaches.  (Ex. 4, pp. 27-28)

Dr. Jones recommended that claimant do no frequent or constant lifting, carrying, pushing, or pulling with the left upper extremity and that she lift no more than 20 pounds occasionally and while using both hands.  She also was advised to lift no more than ten pounds when using only the left hand and to not operate tools or machines with her left hand or arm higher than chest level and to not lift greater than five pounds above chest level and only infrequently.  All lifting was to be done in close proximity to the trunk of the body.  Frequent rotation, flexion, and extension of the neck and head were to be avoided.  Dr. Jones opined claimant would need to be allowed to work at her own pace in an environment where she could take frequent rest breaks as required by her symptoms and fatigue.  She was also to get help as needed.  Dr. Jones noted that the closer the demands of work approached the upper limits of recommended restrictions, the greater would be claimant's need for longer and more frequent rest breaks.  (Ex. B, p. 28)
Dr. Jones expressed the belief that claimant would have a chronic problem with aggravating her left shoulder, neck, and trapezius through work activities.  (Ex. B, p. 28)

Dr. Jones is retired from practice as a neurosurgeon.  He apparently limits his current practice to performing independent medical evaluation.

Michael Kitchell, M.D., then evaluated claimant at Dr. Mooney’s request on March 31, 2009, to assess whether she had thoracic outlet syndrome.  Her reported symptoms then were as follows:

She has had continuing problems with neck and left shoulder pain with some tightness and achiness, a heavy feeling in her left shoulder shooting into her chest and into her axillary region.  She says she will get some headaches along with the neck aches about [three] times a week.


Her symptoms will sometimes radiate into her left upper arm, but she says that her symptoms never go below the elbow.  There is some numbness and tingling sometimes in her left shoulder and upper arm if she leans on it wrong while sitting in a chair.  She does feel as though her shoulder and arm are a little weaker on the left side than the right.  She does have some trouble sleeping and she says she needs Ambien to help her fall asleep at night.  She did try some Flexeril and an extended release Flexeril without much benefit.  She has been back to work full duty since February 2007, although she does not do heavy lifting like she did before.  She is in a different job.


Her headaches, she says, are related to her neck aches and she notices a lot of difficulty moving her neck because it is so tight.  She also has some "knots" in her neck and shoulder on the left side.  She has had some trigger point injections two or three times and she has had numerous chiropractic treatments without much benefit.  She has tried physical therapy on a number of occasions, too, without much improvement.


She will occasionally have some spasms, too, in her neck and shoulder muscles.
(Ex. B, p. 1)
Dr. Kitchell felt claimant’s symptoms were primarily musculoskeletal, consisting of muscle tension and pain.  He felt she had no signs of thoracic outlet syndrome, brachial plexopathy, or cervical radiculopathy.  (Ex. B, p. 1)

The above reports of doctors Mooney, Jones, and Kitchell were attached to the Agreement for Settlement.  Additionally, at paragraph 4c of the Agreement, the parties stipulated that claimant had returned to work, with restrictions, that she was stable albeit symptomatic in her posterior neck, shoulders, and arms, from conditions presenting primarily as myofascial pain.  (Ex. 5, p. 42)  The parties agreed that claimant had a 22 percent loss of earning capacity related to her injury, which entitled her to 110 weeks of permanent partial disability benefits with permanent benefits commencing on October 25, 2007.  (Ex. 5, pp. 40-41)

Claimant filed her petition in review-reopening on May 7, 2012.

At hearing, claimant testified that she continues to work for the employer with essentially the lifting and other material handling restrictions Dr. Jones had imposed in 2008.  She has bid into or been bumped into a variety of jobs, with waxing and waning symptoms dependent on her ability to tolerate the duties of the particular job. 

Claimant also has continued to receive medical treatment, primarily with Dr. Mooney or on his referral.  Various medications have been tried for pain management, although not always successfully because claimant has difficulty tolerating many medications. 

Dr. Mooney had referred claimant to Bradley Wargo, D.O., for pain management.  Dr. Wargo performed two left suprascapular muscle trigger point injections.  Claimant testified that the second injection provided no benefit while producing swelling and a depression at the injection site.  The medical evidence confirms her testimony in this regard.  (Ex. D, p. 16)

Claimant's attorney referred her for evaluation for thoracic outlet syndrome with board-certified vascular surgeon Douglas Massop, M.D., who saw her on July 11, 2013. He noted that claimant had significant muscle spasm in the left neck and the trapezius area but had no objective evidence of thoracic outlet syndrome.  (Ex. E, p. 5) 

Cervical spine x-rays do show degenerative disc disease, most pronounced at the C-5/C6 level, but EMG studies show no evidence for left cervical radiculopathy.  (Ex. E, pp. 6-7)

Defendants sent claimant to Todd Troll, M.D., who practices in the area of physical medicine and rehabilitation as well as occupational medicine, for an August 29, 2013 independent medical examination.  Dr. Troll characterized claimant's then current restrictions as 25 pound maximum lifting with both arms to chest, a 5 pound maximum lifting on the left and 5 pound maximum push or pull on the left.  Additionally, he noted that claimant was not allowed to do any repetitive extension or reaching on the left. 
Dr. Troll noted that claimant rates her pain as ranging from a 3 to 8, apparently on a 0 to 10 scale.  At the beginning of the work week, her pain is rated at about a three and it escalates to an eight as she works the full week.  His impressions were chronic cervicalgia, myofascial pain of the left upper trapezius and scapular region, and left shoulder pain by history.  Dr. Troll assigned claimant eight percent whole person impairment using Table 15-5 of the AMA Guides, Fifth Edition, DRE Cervical Category II.  He characterized claimant as at maximum medical improvement, as "[she] has had pain complaints for nearly 9 years".  (Ex. K, pp. 1-3) 

At claimant's attorney’s request, Dr. Jones conducted a second independent medical examination on October 3, 2013.  He recorded claimant's then chief complaints as pain in the left shoulder and left arm to the elbow, posterior neck pain with headaches and diminished range of motion, pain in the left trapezius and between the shoulder blades, and left-hand grip weakness with nocturnal dysethesia.  His impressions were left shoulder loss of active range of motion, myofascial pain syndrome involving the trapezius and between the shoulder blades, cervical disc disease with associated muscle spasm and headache, moderate to moderately severe chronic pain, left carpal tunnel syndrome, and left elbow strain.  Dr. Jones both causally connected all of these conditions to claimant's work duties and later stated that he saw no connection between the carpal tunnel and the injury that was the subject of the 2009 settlement. (Ex. 4, pp. 33-35)

Dr. Jones felt that claimant had cervical spasm that had not been present when he examined her in 2008 and opined that her work activities had materially aggravated and advanced those changes leading to prominent cervical spasm and associated dysfunction.  He assigned claimant eight percent whole person impairment for the left shoulder and eight percent whole person impairment for the cervical condition as well as three percent whole person impairment for chronic pain.  The cervical impairment was pursuant to DRE cervical category II, Table 15-5 of the Guides, Fifth Edition, as had been the six percent Dr. Jones had assigned in 2008.  (Ex. 4, pp. 35-36, 28)

Dr. Jones opined that claimant should lift no more than 15 pounds only occasionally and when using both hands.  His restrictions otherwise were essentially those of 2008, including his advice that claimant take frequent rest breaks as her symptoms and fatigue require.  He recommended that claimant get away from production work, as she was a small person and the demands of the work appeared to be more than she could abide without risk of further decline in her health.  (Ex. 4, p. 36)

Cervical muscle spasm and limited cervical range of motion had been present prior to the May 2009 Agreement for Settlement.  (Ex. M, p. 2)

Claimant had undergone an MRI of the cervical spine on August 19, 2013, which study had demonstrated multilevel degenerative changes primarily at C4/C5, C-5/C6, and C6/C7, with mild neural foraminal narrowing on the left at C-5/C6.  (Ex. 2, pp. 21-22)

Both Dr. Troll and Dr. Jones examined claimant for the purposes of the pending litigation.

In a letter dated January 15, 2013, the employer's attorney sought treating physician, Dr. Mooney's opinions as to the medical issues in this review-reopening proceeding.  Dr. Mooney responded on January 28, 2013, stating that claimant's permanent work restrictions evidenced “that reasonable efforts have been made to limit the potential aggravators of [claimant's] chronic myofascial condition and . . . work activities [were] not a material aggravator of this condition since her previous placement at maximum medical improvement in 2008.”  (Ex. A, p. 1)

Dr. Mooney further stated:


Overall, it is my opinion that Ms. Hinegardner suffers from persistent myofascial pain involving predominantly the left shoulder girdle with underlying degenerative disc disease of the cervical spine without evidence of radiculopathy based on EMG testing and physical examinations.  The natural course of myofascial pain syndrome is one of waxing and waning symptoms and it is not unusual for individuals to have increased symptoms without provocation.  The degree to which psychosocial stressors also affect these pain complaints is something that has been studied and remains difficult to fully assess.  When last evaluated Ms. Hinegardner, continued her employment activities, continued medications, and continued to demonstrate improvement in tolerances of her recommended activity levels[.]


It is my opinion that Ms. Hinegardner's chronic medical condition is not materially aggravated by her current work activities while functioning within the restrictions as outlined.  It is my opinion that there is no evidence that her physical condition has worsened or that the underlying medical conditions have progressed, (other than those finding expected from the natural progression of degenerative disorders), despite her recent complaints of increased pain.

(Ex. A, p. 2)

Greatest weight is given to the opinion of Dr. Mooney, as he has treated claimant from her 2004 injury onward.  His professional obligation as a care provider is to his patient and to neither litigant.  Additionally, Dr. Mooney's opinions are consistent with the record medical evidence overall.  That evidence does not demonstrate a substantial change in claimant's physical condition since the Agreement for Settlement.  Additionally, claimant's earnings have increased since the Agreement and an economic change in condition that is not beneficial to claimant cannot be found.

Claimant has a chronic myofascial pain syndrome that waxes and wanes, and for which she needs physical restrictions.  Those restrictions and her underlying personal body habitus limit her capacity to perform industrial production work.  The myofascial pain syndrome and the practical limitations were present at the time of the 2009 Agreement for Settlement and have not materially changed from then.  The amount of disability stipulated to in the Agreement for Settlement was arrived at by negotiation between the parties and, where there is no material change in physical or economic condition, it is not the purpose of review-reopening proceedings to reach a different decision as to loss of earning capacity than that to which the parties agreed at settlement.
CONCLUSIONS OF LAW

The above findings of fact and analysis lead to the following conclusions of law: 

Initially addressed is the question of whether claimant has undergone a change of condition since the Agreement for Settlement that warrants an increase in her industrial benefit amount.

Iowa Code section 86.14(2) permits either an employee or an employer to bring a proceeding in review-reopening in order to inquire into whether the condition of the employee warrants an end to, diminishment of, or increase in compensation awarded in a previous decision or agreed upon in a previous settlement.

The party bringing the review-reopening proceeding has the burden of showing that the employee's condition has changed since the original award or settlement was made and that that change in condition relates back to the original injury.  The change may be either economic or physical.  Blacksmith v. All-American Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  Whether the change had been contemplated at the time of the original settlement or decision is not relevant to the entitlement to review-reopening.  Kohlhaas v. Hog Slat, 777 N.W.2d 387 (Iowa 2009)  Nevertheless, pursuant to the statute, the condition change, contemplated or otherwise, must warrant an award of benefits that differs from the benefit amount previously agreed to or awarded.
A well regarded treatise on Iowa workers’ compensation law makes the following statements concerning review-reopening proceedings:

The basis of a decision in a review-reopening is the employee's condition subsequent to the time being reviewed.  The change may be from temporary total disability to permanent partial disability.  It may also be a change in degree of disability or in the ability to perform work.  A redetermination of the condition of the [employee] as it was adjudicated by a prior award is inappropriate.  15 Lawyer, Workers’ Compensation, section 20:2 (2012-2013)
"Warrant" has various meanings as a transitive verb.  In the context of Iowa Code section 86.14(2), the most appropriate of which is "[t]o justify or call for; deserve."  The American Heritage Dictionary, Second College Edition, page 1364.

Claimant's actual earnings with the employer have increased since the 2009 Agreement for Settlement.  She has a waxing and waning of her ongoing myofascial pain complaints, but the record does not reflect a substantial change in those complaints or in her underlying left upper trunk, shoulder, and neck conditions since the parties entered the settlement in May 2009.

Wherefore, it is concluded that claimant has not established that she is entitled to a review-reopening of the Agreement for Settlement previously entered in this matter.

ORDER

THEREFORE, IT IS ORDERED THAT:

Claimant take nothing further from these proceedings.
Claimant pay costs of these proceedings pursuant to rule 876 IAC 4.33. 

Signed and filed this _________ day of December, 2013.
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