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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

LEOBARDO MONTES,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                      File No. 5020314
KENNETH MOELLERS,
  :



  :                 ALTERNATE MEDICAL


Employer,
  :



  :                      CARE DECISION

and

  :



  :

GRINNELL MUTUAL,
  :



  :


Insurance Carrier,
  :                  HEAD NOTE NO:  2701

Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding under Iowa Chapters 85 and 17A.  The expedited procedures of rule 876 IAC 4.48, the “alternate medical care”, rule is invoked by claimant, Leobardo Montes.
The alternate medical care claim came on for hearing on March 7, 2007.  The proceedings were recorded digitally, which constitutes the official record of the hearing.  By order filed by the interim workers’ compensation commissioner, this ruling is designated final agency action and any appeals by judicial review pursuant to Iowa Code section 17A.19.

Defendants’ counsel made a professional statement that since receiving a letter from defendants’ counsel regarding nonpayment for the prescription drug, Ambien, he has attempted to contact claimant’s physician, Karen Cowan, M.D. on several occasions.  Defendants’ counsel indicated he was unable to contact Dr. Cowan, and later heard that Dr. Cowan did not want to speak with him regarding claimant’s case.
Prior to hearing, defendants’ counsel objected to claimant’s records, as they were not served on him before he left his office on Tuesday, March 6, 2007.  Claimant’s exhibits were conditionally allowed into evidence unless defendants were able to show that the exhibits were not received by defendants prior to hearing.  No proof was made regarding that issue, and claimant’s records were admitted into evidence.

The record consists of Claimant’s Exhibits 1 through 8, Defendants’ Exhibits A through D, and the testimony of claimant.  Defendants’ exhibits were submitted without numbers or letters, and were lettered by the undersigned for clarity of the record.  Jeffrey Morton served as interpreter.

ISSUES

The issues presented for resolution are whether claimant is entitled to alternate care consisting of payment for the prescription drug, Ambien.  Claimant also seeks costs and attorney fees, and requests that defendants lose the ability to control medical care.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having considered the evidence in the record, finds:
Defendants admitted liability for an injury to claimant occurring on August 25, 2003.

A prior alternate medical care decision was issued in this case by this agency on October 13, 2006.  That decision found Dr. Cowan was an authorized treating physician and that defendants were ordered to grant the requested care ordered by Dr. Cowan including the filling of prescriptions for sleep medication for claimant.  That alternate medical care decision also found claimant had extensive surgery following his injury.  The decision also found claimant began treating with Dr. Cowan in October 2003.  The Decorah Clinic, where Dr. Cowan practices, is a satellite office of the Mayo Health System.
Claimant testified that from 2003 to 2007 he has treated with Dr. Cowan.  Claimant testified Dr. Cowan prescribed Alprazolam to help him with sleep.  Claimant testified he also believed that Alprazolam was also prescribed to help him with anxiety.  Medical records indicate claimant took Alprazolam for anxiety and depression.  (Exhibit C)
Claimant testified that in November and December he participated in the Pain Rehabilitation Center program at the Mayo Clinic in Rochester, Minnesota.  Claimant was in the program from November 28, 2006 until mid-December of 2006.  (Ex. A)  When claimant began the program, he was taking the following medications:  Etodolac, Alprazolam, Fentanyl patch, Tramadol, Wellbutrin, Gabapentin, and Amitriptyline/Ketamine cream.  (Ex. A and B)
One of the goals, when claimant began the program, was to improve his sleep patterns.  Claimant also indicated he had difficulty falling and staying asleep.  (Ex. B)  Claimant testified he told Mayo staff, during the program he took sleep aids.  Claimant did not recall what sleep aids he told Mayo staff he took.  Claimant testified he told Mayo staff he was experiencing problems with sleep.  He testified Mayo staff told him to see his personal physician to get a prescription for sleep aids.
Records indicate that when claimant was discharged from the Pain Rehabilitation Center program at Mayo in mid-December 2006, he was recommended to discontinue Etodolac, Alprazolam, Fentanyl patch, Tramadol, and that he remain off of narcotics for approximately six months.  Claimant’s recommended medications on discharge were:  Amitriptyline/Ketamine cream, Neurontin, Pepcid, Ergocalciferol, calcium, and Wellbutrin.  (Ex. A, Ex. 2, Ex. 4)
Records also indicate that four days prior to completion of the program, claimant resumed use of Tramadol and Fentanyl despite the recommendations of a treating physician, Russell Gelfman, M.D.  (Ex. 4)  In his discharge summary from the Mayo Pain Rehabilitation Center program, claimant indicated his condition was improving.  There is no mention in the records that claimant told Mayo staff, during the time he was discharged, that he continued to experience difficulty with his sleep.  There is also no mention in any of the records from the Mayo Pain Rehabilitation Center program that claimant asked staff for medications to help him sleep.  (Ex. 4, Exs. A, B, C and D)

In a January 5, 2007 physician’s note, Dr. Cowan indicated she contacted claimant’s counsel regarding claimant’s discharge from the Mayo Pain Rehabilitation Center.  Dr. Cowan discussed claimant’s medications in the note.  There is no reference to any sleep medication.  (Ex. 6)

On February 21, 2007, claimant was evaluated by Dr. Cowan.  Dr. Cowan indicated she was discontinuing her practice in Decorah, Iowa and discussed the possibility of claimant seeing other physicians in the area when she left.  Dr. Cowan noted she added Ambien to claimant’s medication to help him with sleep.  Notes indicate defendants’ counsel attempted to reach Dr. Cowan, but that Dr. Cowan did not return phone calls, due to privacy concerns.  (Ex. 7)  On the same date, Dr. Cowan wrote a prescription for claimant for Ambien.  (Ex. 5)

Claimant testified he took the prescription for Ambien to a pharmacy and attempted to have it filled.  Claimant testified the pharmacy would not fill the prescription because his company would not pay for it.  Claimant testified he ultimately paid $24.00 for five Ambien pills.  Claimant testified he took the Ambien and it helped him sleep.

On February 27, 2007, claimant was evaluated by Ronald Hougen, Ph.D.  Claimant indicated he had been prescribed Ambien, but his insurance company was refusing to pay for it.  Claimant was unable to pay for the drug out of pocket.  Because of difficulties with sleeping, claimant’s pain had been exacerbated.  (Ex. 3)

In a March 1, 2007 letter, to defendants’ counsel, Dr. Gelfman indicated claimant participated in the Mayo Pain Rehabilitation Center program through mid-December.  The letter details the prescription medications claimant had taken before entering the program.  The letter also indicated the medications that claimant was recommended to use and discontinue after release from the program.  Dr. Gelfman indicated that at the time of discharge, claimant was sleeping an average of seven hours a night, and was not using Ambien.  Dr. Gelfman was unable to comment regarding Ambien and was not sure if claimant’s situation had changed since claimant was discharged from the program.  He recommended that claimant follow the final treatment recommendations of the pain center, as detailed in claimant’s discharge instructions.  (Ex. A)
In a March 6, 2007 letter, Dr. Hougen indicated claimant had not slept well for several weeks.  Claimant’s lack of sleep was contributing to increased pain and depression.  Dr. Hougen recommended claimant use medication prescribed by a physician to help claimant sleep.  (Ex. 8)  Claimant testified that both Dr. Cowan and Dr. Hougen told him that he should be taking sleeping medication.
Claimant testified that when he had Ambien, the medication helped him sleep.  He testified that he has not taken sleep medication for over a month.  Claimant testified his lack of sleep has aggravated his pain and made him feel depressed.  Claimant has not tried non-prescription sleep medication.

CONCLUSIONS OF LAW

Iowa Code section 85.27(4) provides, in relevant part:

For purposes of this section, the employer is obliged to furnish reasonable services and supplies to treat an injured employee, and has the right to choose the care. . . .  The treatment must be offered promptly and be reasonably suited to treat the injury without undue inconvenience to the employee.  If the employee has reason to be dissatisfied with the care offered, the employee should communicate the basis of such dissatisfaction to the employer, in writing if requested, following which the employer and the employee may agree to alternate care reasonably suited to treat the injury.  If the employer and employee cannot agree on such alternate care, the commissioner may, upon application and reasonable proofs of the necessity therefor, allow and order other care.

An application for alternate medical care is not automatically sustained because claimant is dissatisfied with the care he has been receiving.  Mere dissatisfaction with the medical care is not ample grounds for granting an application for alternate medical care.  Rather, the claimant must show that the care was not offered promptly, was not reasonably suited to treat the injury, or that the care was unduly inconvenient for the claimant.  Long v. Roberts Dairy Company, 528 N.W.2d 122 (Iowa 1995).

An employer’s right to select the provider of medical treatment to an injured worker does not include the right to determine how an injured worker should be diagnosed, evaluated, treated, or other matters of professional medical judgment.  Assman v. Blue Star Foods, File No. 866389 (Declaratory Ruling, May 19, 1988).  

Defendants’ counsel contends the Mayo Pain Clinic Rehabilitation Center, where claimant underwent his pain rehabilitation, is the director of treatment of care for claimant, and that Dr. Cowan is only authorized to prescribe and fill medication for claimant pursuant to recommendations made by the Clinic in Rochester, Minnesota.  This was the same argument made by defendants in the October 11, 2006 alternate care proceeding.  While this argument is compelling because of its practicality, there is no evidence in the record to support this contention.  Claimant testified that both Dr. Cowan and Dr. Hougen told him he should be taking sleep medication.  Dr. Hougen has indicated that claimant requires sleep medication.

There is no evidence that Dr. Cowan is not an authorized treating physician.  Based on the evidence, it is found that Dr. Cowan is an authorized treating physician.  For that reason, the recommended treatment provided by Dr. Cowan, including but not limited to the prescribed Ambien, will be paid for by defendant insurer.
Claimant contends that because defendants’ refused to pay for sleep medication for claimant, they are in contempt of the order issued in the October 13, 2006 decision.  For this reason, claimant requests sanctions, including costs and attorney fees, be reimbursed to claimant.

It is true that the October 13, 2006 decision ordered defendants to pay for sleep medication for claimant.  However, since that decision claimant has undergone an approximate three week Pain Rehabilitation Center program with the clinic in Rochester, Minnesota.  During that program claimant was recommended to discontinue certain medications, and was recommended to begin the use of other medications.  Claimant was also recommended to stay off of narcotic pain medication for six months.  Dr. Gelfman did indicate that he was unable to comment regarding claimant’s use or need for Ambien.  Dr. Gelfman, and the records, also indicate that claimant was not using Ambien at the time of discharge, that Ambien was not recommended as medication by the Pain Rehabilitation Center, and that claimant was recommended to use only the drugs recommended on discharge by the Pain Rehabilitation Center.
These facts do not change the finding that Dr. Cowan is the authorized physician and that defendants pay for the Ambien, and other care authorized by Dr. Cowan.  However, these facts do indicate that since the October 13, 2006 decision, there has been a change in circumstances regarding claimant’s medical treatment.  Claimant has been told to use only certain drugs recommended by the Mayo Clinic in Rochester.  Ambien was not one of those drugs.  Defendants have a legitimate concern that there is a problem with coordination of care regarding drugs prescribed to claimant.  For these reasons, it is found that defendants are not in contempt of the October 13, 2006 order.  For that reason, and the other reasons detailed above, costs and attorney fees will not be assessed against defendants for failure to comply with orders or rules pursuant to 876 IAC 4.36.
Claimant also requests that defendants lose their ability to control medical treatment for this injury based upon not providing claimant Ambien.  The record indicates that defendants have provided claimant with extensive medical care.  Defendants have provided claimant with a three week Pain Rehabilitation Program.  There is no other indication that defendants have failed to pay for any other recommended treatment.  Based upon these facts, defendants will not lose their right to control the care in this case.

It is respectfully requested to all parties that an effort be made to coordinate claimant’s care so that this problem does not occur in the future.
ORDER

THEREFORE, IT IS ORDERED:
Claimant’s application for alternate medical care is granted.  Claimant’s requested care, including the payment of Ambien, will be provided by defendants.  Claimant’s request for sanctions, and that defendants lose the ability to control the care in this case, is denied.

Signed and filed this _______9th_______ day of March, 2007.

   ________________________






     JAMES F. CHRISTENSON
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         COMPENSATION COMMISSIONER
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