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before the iowa WORKERS’ COMPENSATION commissioner

______________________________________________________________________



:

LONNIE BOOS,
:



:


Claimant,
:



:            File No. 1152547

vs.

:



:         REVIEW-REOPENING

GRIFFIN PIPE PRODUCTS,
:



:                DECISION


Employer,
:


Self-Insured,
:


Defendant.
:                    HEAD NOTE NOS:  2905; 1803

______________________________________________________________________

STATEMENT OF THE CASE 


Lonnie Boos, claimant, filed a petition in review-reopening seeking workers’ compensation benefits from Griffin Pipe Products, self‑insured employer, as a result of an injury he sustained on March 22, 1996 that arose out of and in the course of his employment.  This case was heard and fully submitted in Council Bluffs, Iowa, on November 4, 2003.  The evidence in this case consists of the testimony of claimant and Neal Horwedel and joint exhibits 1 through 19.

ISSUES 

1. Whether there has been a change of condition since the agreement for settlement approved October 7, 1998, that might entitle claimant to additional permanent partial disability under a review-reopening and, if so, 

2. The extent of claimant’s industrial disability.

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Lonnie Boos, claimant, was born November 10, 1961 making him 41 years old at the time of the evidentiary hearing.  Claimant has a GED and studied cooking and baking at a community college approximately 17 years ago.  He also had training in carpentry. 


Claimant began working for Griffin Pipe Products (hereinafter Griffin Pipe) on August 31, 1994.  Griffin Pipe manufactures iron water pipes.  Claimant injured his right shoulder on March 22, 1996.  On June 27, 1996, claimant suffered a fracture of the left thumb.  On April 21, 1997, D. M. Gammel, M.D., rated claimant’s impairment due to that injury as 16 percent of the left thumb.  (Exhibit 3, page 4)  


On August 27, 1997, Erick Alverio, physical therapist, performed a functional capacity evaluation of claimant’s right shoulder.  Mr. Alverio placed claimant in the light work category based on his capabilities during the functional capacity evaluation.  (Ex. 5, p. 5)


An arbitration hearing was held on March 19, 1998.  While an appeal of the arbitration decision to the workers' compensation commissioner was pending, claimant and Griffin Pipe entered into an agreement for settlement.  The agreement for settlement was approved by this agency on October 7, 1998.  At the time of the arbitration hearing, claimant was working in the position “east transfer/finisher” at Griffin Pipe.  (Ex. 8, internal page 7 and Ex. 9, p. 1) 

In the agreement for settlement, the parties stated that claimant was entitled to permanent partial disability benefits of 35 percent of the body.  Attachments to the agreement for settlement included an office note from R. Michael Gross, M.D., dated September 8, 1997 which stated claimant was having a fair amount of trouble with his shoulder and claimant was released to return to work with restrictions.  (See also Ex. 6, p. 14)  In June 1997 Dr. Gross rated claimant’s impairment as 15 percent and the rating anticipated claimant’s ongoing complaints of pain.  (Ex. 7, internal page 12)  Dr. Gross later testified that the impairment rating should be 12 percent.  (Ex. 7, internal pages 29‑30)  Prior to the arbitration hearing and agreement for settlement, on September 17, 1996, Dr. Gross had performed surgery on claimant’s right shoulder consisting of examination under anesthesia and arthroscopy and stabilization with three Revo screws.  (Ex. 1, p. 2) 

As a result of Mr. Alverio’s functional capacity examination on August 27, 1997, Dr. Gross recommended permanent restrictions of:  lifting or carrying no more than 20 pounds, frequent lifting and carrying up to 10 pounds.  (Ex. 7, internal page 7)

Under the union contract, claimant successfully bid into the liner/finisher job.  (Ex. 9, p. 1)  Because of persistent pain, claimant had a second surgery on January 20, 1999.  (Ex. 1, p. 4 and Ex. 7, internal page 8)  Dr. Gross testified that the surgery on January 20, 1999 was to address some of claimant’s residual complaints the doctor anticipated.  (Ex. 7, internal page 12)  The surgery on January 20, 1999 consisted of:  examination under anesthesia, shoulder arthroscopy, subacromial decompression and biceps tendon release and debridement.  (Ex. 1, p. 4)  Claimant testified that when he was released to return to work following the January 20, 1999 surgery, there was no change in his restrictions but he was told not to do hammering.  

On November 16, 2000, claimant was seen by David Clough, M.D., for a second opinion regarding another possible surgery for claimant’s right shoulder.  Dr. Clough recommended “re-do diagnostic arthroscopy” and recommended against a biceps tendonotomy for claimant as a 39‑year‑old laborer.  (Ex. 4, pp. 4, 5)

On March 20, 2001, Dr. Gross performed a third surgery.  The third surgery consisted of:  examination under anesthesia, shoulder arthroscopy, Bankart repair, biceps tenotomy and heat shrink capsular plication.  (Ex. 1, p. 5)  Dr. Gross testified that restrictions in place on May 4, 2001 following the third surgery were substantially similar to the restrictions in place at the time of the agreement for settlement.  (Ex. 7, internal pages 16-17)  The restrictions on May 4, 2001 were 20 pounds floor to table level, 18 to 20 inches in front of the body and 10 pounds table to shoulder level.  (Ex. 6, p. 28)  Dr. Gross also testified that it was anticipated claimant would have complaints of residual pain following the initial surgery on September 17, 1996.  (Ex. 7, internal pages 17-18)  Dr. Gross testified that normally he does not like to do the third surgery he did in this case, severing of biceps, but for claimant it was necessary because claimant had instability.  (Ex. 7, internal pages 24-25)  Following the third surgery, Dr. Gross rated claimant’s impairment as 20 percent.  (Ex. 6, pp. 31-32 and Ex. 7, internal pages 26, 30)

Claimant was seen on December 17, 2001, by Kip Burkman, M.D., for an independent medical examination at the request of his attorney.  Dr. Burkman rated claimant’s impairment as 17 percent of the right upper extremity due to the shoulder factors.  (Ex. 2, pp. 10-11)  Dr. Burkman recommended restrictions of lifting/carrying 20 pounds occasionally, 10 pounds frequently and a negligible amount if done constantly.  (Ex. 2, p. 11)

On June 2, 2003, Dr. Gross noted the motion of claimant’s right shoulder was excellent.  Dr. Gross dismissed claimant from his care and left it up to claimant to follow up as needed.  (Ex. 6, p. 38)  On August 8, 2003, claimant was seen by Dr. William Tiemann for increased tenderness in his shoulder.  Dr. Tiemann administered an injection that day.  (Ex. 13, p. 1)  On August 14, 2003, Dr. Tiemann noted the claimant had had improvement following the injection.  (Ex. 13, p. 2)  Each of the two times Dr. Tiemann saw claimant, Dr. Tiemann released claimant to return to work with restrictions.  (Ex. 13, pp. 1-2)  

From November 24, 1997, to present, claimant has bid into other jobs at Griffin Pipe.  Effective January 11, 2002, claimant successfully bid into the job of cement liner operator/finisher.  (Ex. 9, p. 1)  Claimant continued to do that job and works overtime regularly.  (Ex. 8, internal pages 35-36)  Claimant testified that a co-employee helps him do the sledgehammer job.  Claimant also testified that since the agreement for settlement, his range of motion has gotten better but his pain has gotten worse.  Claimant testified that he can do his current job with his restrictions and without any accommodation by Griffin Pipe.  Claimant has worked part-time at a restaurant making sandwiches for 8 to 10 years.  (Ex. 8, internal page 8)  He was still working at the restaurant at the time of this hearing.  

Neal Horwedel is the safety supervisor for Griffin Pipe.  There are approximately 75 jobs at Griffin Pipe covered by the union contract.  (Ex. 14)  Mr. Horwedel testified that he compared the essential functions of those jobs with claimant’s restrictions and concluded there were five classifications within claimant’s restrictions.  (Ex. 15)  None of those jobs include claimant’s current job.  Mr. Horwedel agreed that claimant’s current job probably exceeds claimant’s current restrictions.  Claimant was denied attempts to bid into four job classifications between August and October 2003 because the jobs exceeded his medical restrictions.  (Exs. 16-19)

Claimant’s gross weekly earnings from January 4, 1998 through October 4, 1998, excluding the week for July 12, 1998 ranged from $204.56 (January 4, 1998) to $916.39 (April 19, 1998).  (Ex. 11, pp. 10-11)  Claimant’s gross weekly earnings from January 5, 2003 through June 8, 2003 ranged from $266.32 (January 5, 2003) to $1,094.61 (June 1, 2003).  (Ex. 11, p. 1)

CONCLUSIONS OF LAW 


The first issue to be addressed is whether there has been a change of condition since the agreement for settlement was approved on October 7, 1998 that might entitle claimant to additional permanent partial disability benefits under a review-reopening.  

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
Upon review-reopening, claimant has the burden to show a change in condition related to the original injury since the original award or settlement was made.  The change may be either economic or physical.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  A mere difference of opinion of experts as to the percentage of disability arising from an original injury is not sufficient to justify a different determination on a petition for review-reopening.  Rather, claimant's condition must have worsened or deteriorated in a manner not contemplated at the time of the initial award or settlement before an award on review-reopening is appropriate.  Bousfield v. Sisters of Mercy, 249 Iowa 64, 86 N.W.2d 109 (1957).  A failure of a condition to improve to the extent anticipated originally may also constitute a change of condition.  Meyers v. Holiday Inn of Cedar Falls, Iowa, 272 N.W.2d 24 (Iowa Ct. App. 1978).


To recover in a review-reopening proceeding, a claimant must prove that, subsequent to the date of the settlement or award, he or she suffered an impairment or lessening of earning capacity or an increase in industrial disability proximately caused by the injury.  Williamson v. Fansteel, 595 N.W.2d 803, 805 (Iowa 1999).


The discussion here will focus on whether there has been a change of condition since the agreement for settlement was approved October 7, 1998.  The conclusion reached below would be the same if the point in time used were the date of the prior arbitration hearing (March 19, 1998). 


As of October 7, 1998, claimant had had one surgery, ongoing pain, and permanent restrictions and an impairment rating of 12 percent.  After October 7, 1998, claimant had two more surgeries and Dr. Gross increased his impairment rating to 20 percent.  Claimant still has pain and restrictions.  The restrictions, according to Dr. Gross, are the same now as before October 7, 1998.  Claimant may or may not have an additional restriction against hammering.  Dr. Gross testified that normally he does not like to do the third surgery that he performed in this case.  Dr. Clough recommended against doing a biceps tendonotomy.  (It is assumed the surgical procedure referred to by Dr. Gross as biceps tenotomy and by Dr. Clough as biceps tendonotomy are the same surgical procedure.)  Given Dr. Gross’ reluctance to do the procedure and Dr. Clough’s recommendation against the procedure for claimant, it cannot be said that the procedure done in March 2001 was contemplated in October 1998.  Following the March 2001 surgery, claimant’s functional impairment rating was increased to 20 percent.  Claimant has proved that he has had a physical change of condition since October 7, 1998 that entitles him to additional permanent partial disability benefits.


Having found above that claimant is entitled to benefits under a review-reopening for a change of physical condition to his shoulder, the next issue to be resolved is the extent of industrial disability resulting from that change of condition.  

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant was 41 years old at the time of this evidentiary hearing.  Other than his continued work at Griffin Pipe and part-time work at a restaurant, his employment history is the same now as it was in October 1998.  Claimant’s educational background is the same now as in October 1998.  He continues to work at Griffin Pipe with restrictions similar to, if not, the same as he had in October 1998.  He earns as much or more now as he did in October 1998.  He continues to work overtime with Griffin Pipe and continues his part-time restaurant job.  He continues to have pain and limited range of motion.  The real only differences are that claimant has had two surgeries on his right shoulder since October 1998 and his impairment rating has increased from 12 percent to 20 percent.  Claimant has minimal additional industrial disability as a result of his change of condition.  When all relevant factors are considered, claimant has an additional five percent industrial disability as a result of the change of condition.  This finding entitles claimant to an additional 25 weeks of permanent partial disability benefits (5% times 500 weeks). 

The parties stipulated in this proceeding that the commencement date for permanent partial disability benefits is September 8, 1997.  That is the same date stipulated to be the commencement date in the arbitration decision.  It is assumed that the stipulated commencement date in this review-reopening refers to a commencement of all permanent partial disability benefits not the additional benefits awarded here.  Accordingly, the award made here will be ordered to commence after the expiration of the permanent partial disability benefits in the agreement for settlement.  

ORDER

THEREFORE, it is ordered:

That defendant shall pay claimant an additional twenty-five (25) weeks of permanent partial disability benefits at a rate of three hundred eighty-seven and 50/100 dollars ($387.50) commencing one hundred seventy-five (175) weeks after September 8, 1997.

That defendant pay interest on these benefits pursuant to Iowa Code section 85.20 commencing on the date of this decision.  

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33 [costs of reports limited to one hundred fifty dollars ($150.00).]

Signed and filed this _____1st______ day of December, 2003.

   ________________________







   CLAIR R. CRAMER
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