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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

CRAIG R. BEAN, SR.,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5028287
ROBSON THOROUGHBREDS, LLC,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

LIBERTY MUTUAL INSURANCE
  :

COMPANY,
  :



  :    Head Note Nos.:  1100, 1108, 1802, 1803,

Insurance Carrier,
  :


    2206, 2504, 4000.2

Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Craig R. Bean, Sr., has brought against the employer, Robson Thoroughbreds LLC., and its insurance carrier, Liberty Mutual Insurance Company, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant alleges he sustained on July 23, 2008.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa on October 22, 2009.  The record consists of the testimony of claimant and of Joseph Bean, Adam Langreck, Scott Banes, Kevin Groves, and Joseph Robson as well as of claimant’s exhibits 1 through 10 and defendants’ exhibits A through G.  Briefs as submitted were reviewed.  The matter was fully submitted as of October 30, 2009.

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was single and entitled to one exemption on the date of injury.  Gross weekly earnings were $523.59, which results in a weekly compensation rate of $328.61.
The issues remaining to be decided are:

1) Whether claimant sustained an injury arising out of and in the course of his employment;

2) Whether the injury is the cause of claimed temporary and permanent disability;

3) If so, the extent of any temporary and scheduled member -leg- disability benefit entitlement;

4) Whether outstanding medical costs are defendants’ liability;

5) Whether claimant is entitled to alternate medical care; and

6) Whether claimant is entitled to additional benefits under Iowa Code section 86.13(4).

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 63-year-old gentleman, who has rode himself very hard and rarely stopped for stabling or proper feeding and watering.  He was last employed with Robson Thoroughbreds, LLC.  Robson breeds, raises, and trains thoroughbred horses for racing and commercial sale.

There is some dispute as to what claimant’s duties with Robson were.  Claimant testified that he was involved in all aspects of horse care from feeding and mucking stalls to exercising and training.  Joseph Robson, owner of the thoroughbred business and claimant’s boss, contends that claimant was charged with feeding and watering the horses and mucking the stables only and that claimant’s physical condition in spring and summer 2008 often prevented his discharging even those duties.  It is not disputed that claimant is a skilled and experienced horseman, however.  His stipulated gross earnings were $523.59 per week, which suggests he was compensated for skills beyond those required to feed, water, and muck and was expected to use his horse training skills routinely in the course of his employment.

Claimant has testified that, before he received his last two paychecks from the employer in July 2008, he was filling buckets attached to the horse paddock fence with feed, when a horse knocked a bucket off the fence and onto the enclosure ground.  He asserts that he then climbed the paddock’s steel five rail fence gate to retrieve the bucket and while he was in the paddock, an excited horse stepped on his right foot, which incident ultimately lead to the foot’s amputation. 

Claimant initially believed his injury occurred on July 16, 2008.  On consideration, he revised the date of injury to July 23, 2008, as he recalled having received two paychecks after the work incident.  His paychecks were issued on Fridays.  The second Friday after July 23, 2008 was August 1, 2008.  (Ex. 6, p. 18)

The defendants’ contend that no such incident happened.  They argue that claimant was not physically capable of climbing a five rail fence in July 2008 and that, therefore, his story of developing right leg problems after a horse stepped on his right foot is fabricated.  Defendants presented a variety of lay witnesses all of whom expressed their belief that claimant was medically incapable of gate climbing in July 2008.  But for Joe Robson, each of these individuals acknowledged that they had contact with claimant only at the beginning and the ending of their work days, such that they were unaware of claimant’s full work capabilities. 

Defense witnesses testified that claimant used an all terrain vehicle (ATV) while performing any duties in the horse paddock.  Claimant testified that he both used the ATV and walked depending on which was more convenient.  He stated the simplest way to retrieve a fallen bucket was to climb the fence gate. 

Claimant worked for the business for two intervals from March 2007 through July 2007 and again from December 2007 to August 1, 2008.  Joe Robson testified that claimant’s physical health deteriorated significantly from his first to his second term of employment.

Claimant did have significant medical problems prior to the alleged July 2008 incident.  In March 2003 his diagnoses were type 2 diabetes mellitus, coronary artery disease, hyperlipidemia, peripheral vascular disease, and a history of right foot osteomyelitis and septic arthritis.  (Exhibit B, page 20)  He subsequently had stent placement to treat left leg claudication.  (Ex. B, pp. 22-23)  He has a long history of chest pain with walking one or two blocks, for which he took nitroglycerine once or twice daily.  (Ex. E, p. 53; Ex. D, pp. 44-52)  Indeed, claimant presented at the St. Luke’s Hospital Emergency and Trauma Center on July 7, 2008 and complained of 7/10 midsternal chest discomfort that waned considerably after he received nitroglycerin.  Claimant then refused hospital admission and left against medical advice that he was “at significant risk for death, disability, turning into a vegetable, stroke”, as he had “to get up and go to work tomorrow.”  (Ex. C, pp. 25- 26) 

On August 5, 2008, claimant reported that [in summer 2008] shoveling hay, lifting heavy items, and doing other excess activity left him quite short of breath.  He did not report that he declined to do these activities because of that symptom, however.  (Ex. C, p. 32)

On July 7, 2008 examination, claimant’s extremities had had good pulses throughout.  He had shiny chronic ischemic left leg skin, but no circulation, motion, or sensation deficits, and no reported right leg findings or abnormalities.  (Ex. C, p. 25) 

The medical evidence does not reveal claimant had any hip or knee degeneration in July 2008 that would have prevented his climbing up and down a five rail gate.  Also, common sense suggests that climbing a five rail gate likely is not the exertional equivalent to walking a block or more.  Furthermore, claimant’s medical records and his overall demeanor suggest that possible pain or shortness of breath likely would not deter him from acting as he wished.  For what it is worth, it is expressly found that claimant could very well have climbed a five rail gate in July 2008.

The weightier question is whether a horse stepped on claimant’s right foot in July 2008.  Claimant acknowledged that he initially told no one that a horse had stepped on his foot.  He explained that having one’s foot stepped on is a hazard of horse management and, therefore, he did not initially believe the incident was significant enough for comment.  
Joe Robson and his father, William J. Robson, M.D., both agreed that horses may step on their caregivers’ feet.  Dr. Robson further testified that in July 2008 he told claimant that a horse had stepped on his foot and claimant then mentioned having recently had a horse step on claimant’s foot and that this conversation took place before August 1, 2008.

When claimant initially presented at St Luke’s on August 1, 2008 complaining of right foot pain, he gave a medical history of a horse having stepped on his foot about a week ago and that the foot was progressively getting sorer and more tender.  (Ex. 8, pp. 25-28)
  He never varied from that medical history, which is consistent with his hearing testimony.  Claimant was a colorful and unconventional witness.  Nevertheless, his recital of the alleged work incident was credible. 

It is expressly found that a horse did step on claimant’s right foot while he was performing work duties on or about July 23, 2008.

The emergency medical providers assessed claimant with right foot cellulitis and treated him with antibiotics on an outpatient basis, as claimant was adamant about not wanting to be admitted to the hospital.  (Ex. 8, p. 28)  Claimant did not respond to that therapy.  On August 5, 2008, he presented to Peter E. Caldwell, DPM, and was admitted [to St. Luke’s Hospital] for right foot incision and drainage.  (Ex. 8, pp.30-31) 

Claimant’s open surgical wound did not heal and his acute cellulitis did not abate.  He was admitted to Mercy Medical Center on September 10, 2008 and administered IV antibiotics.  He discharged himself against medical advice on September 17, 2008, as his truck had been stolen and he felt he needed to take care of that.  Claimant had been medically advised that, without continued aggressive therapy for his foot, amputation or death were possible.  (Ex. 7, pp. 19-22)

Claimant attempted to manage the foot on his own until September 29, 2008.  He then presented to the Iowa Foot and Ankle Clinic with increased foot swelling, redness and drainage.  He was diagnosed with necrotic right foot wounds and referred to Lisa Coester, M.D.  (Ex. F, p. 58)

On October 14, 2008, Dr. Coester amputated claimant’s right foot and leg below the knee.  (Ex. 7, p.24)  As of November 11, 2007, claimant's right leg wound was healing normally and he had no cellulitis.  Dr. Coester stated he was to start a program to obtain a temporary prosthesis.  (Ex. 9, p. 35)

Claimant has not been evaluated for right limb prosthesis.  He does desire one.

Dr. Coester has opined that the work incident was a contributing factor in claimant’s amputation even when his underlying diabetes was considered.  (Ex. 2, p. 2)  Dr. Caldwell believes it is medically probable that the injury necessitated claimant’s right foot treatment that resulted in its amputation.  (Ex. 3, p. 3)

Physical medicine and rehabilitation specialist, Jacqueline M. Stoken, D.O., independently evaluated claimant on July 27, 2009.  She opines that under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, claimant has 70 percent right lower extremity permanent impairment related to his July 2008 work injury.  (Ex. 4, p. 13)  She also recommends the following:

Reasonable future medical care would be with an orthotist to fit him with a below knee prosthesis.  This will need to be ordered by a physical medicine and rehabilitation physician or an orthopedic physician.  The prosthesis will need to be adjusted periodically and new sleeves; etc may need to be replaced.  He will need a physical therapy rehabilitation program to learn to walk in the prosthesis.  The prosthesis will need to be replaced periodically for the rest of his life.  He will need long-term follow-up with a physical medicine and rehabilitation physician to reevaluate his medical needs regarding the prosthesis.

(Ex. 4, p. 14)

Defendants offered no contrary medical opinions.  Defendants do argue that claimant’s lack of full medical compliance lessens their liability for claimant’s condition.  While claimant did leave the hospital on September 17, 2008 against medical advice, he did so in order to deal with his truck having been stolen and while committing to continued self care.  In other words, he acted reasonably in his circumstances as he then perceived them.  He clearly did not act with a willful intent to cause himself further injury.

The employer and its insurance carrier denied claimant's claim of a work injury and advised him that not enough reasonable evidence existed to provide proof of an injury, given that the employer was unaware of any injury and that there were no witnesses to the injury.  (Ex. G, p. 61) 

CONCLUSIONS OF LAW

The above findings of fact and analysis lead to the following conclusions of law:

First considered is whether claimant has established that he sustained an injury on July 23, 2008 that arose out of and in the course of his employment.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The greater weight of the evidence demonstrates that the asserted work incident happened.  Claimant credibly testified that his right foot problems in 2008 developed after a horse stepped on his foot while he was in the horse paddock retrieving a feed pail.  Claimant's work duties could well have placed him in the horse paddock rather he arrived there by climbing the fence gate or by riding the all-terrain vehicle.  His physical condition in July 2008 was not such as to wholly preclude his climbing a fence gate.  In July 2008, claimant advised Dr. Robson that a horse had stepped on his foot even prior to claimant's first seeking medical care on August 1, 2008.  From August 1, 2008 onward, claimant consistently has given his care providers a history of his 2008 right foot problems having their onset after a horse stepped on his foot.  

Wherefore, it is concluded that claimant has established an injury that arose out of and in the course of his employment on July 23, 2008.

Next reached is the question of the causal relationship between the work injury and claimed temporary and permanent partial disabilities.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

The noncontroverted medical opinion evidence is that the horse having stepped on claimant's foot was a substantial factor in his developing the cellulitis and foot infection, which ultimately resulted in his below the knee amputation.  Certainly, claimant's underlying haphazardly controlled diabetic condition was also a factor.  And, this employer took this claimant as he was; not as he ideally should have been. 

Wherefore, it is concluded that claimant has established a causal relationship between his claimed temporary and permanent disabilities and his July 23, 2008 work injury.

The nature and extent of claimant's disability is addressed.  Claimant seeks healing period benefits from July 16, 2008 through November 6, 2008.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The record evidence establishes that claimant's actual date of injury was July 23, 2008 and that he continued to work from the injury until he sought medical care on August 1, 2008.  It also demonstrates that he did not work from August 1, 2008 onward and was not in a physical condition to perform any work duties until after November 6, 2008.

Wherefore, it is concluded that claimant has established entitlement to healing period benefits, payable at the weekly rate of $328.61 from August 1, 2008 through November 6, 2008.

Claimant acknowledges that he has sustained a scheduled member injury with a loss of use of the right leg.

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact-finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-273 (Iowa 1995); Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

The best evidence of claimant's loss of physiological capacity to his leg is the 70 percent lower extremity impairment that Dr. Stoken has assigned.  Iowa Code section 8534(2)(o) states that the loss of the leg results in 220 weeks of compensation.  Therefore, 70 percent loss of the leg results in 154 weeks of compensation.

Wherefore, it is concluded that claimant has established entitlement to 154 weeks of permanent partial disability benefits, payable at the applicable rate of $328.61 and commencing on November 7, 2008.

Claimant seeks payment of his medical expenses in the total amount of $155,805.98 as fully set forth in Exhibit 1.  The record medical evidence demonstrates that the itemized medical expenses are causally related to the work injury for which defendants are liable.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

Wherefore, it is concluded that claimant has established entitlement to payment of medical expenses set forth in Exhibit 1, which expenses total $155,805.98, with payment to be made to the individual providers and in the individual amounts set forth in Exhibit 1.

Claimant seeks alternate or additional medical care, namely, that he receive a right lower limb prosthesis as well as reasonable care and treatment related to his receiving and maintaining that prosthesis.  Both Dr. Coester and Dr. Stoken agree that a right lower limb prosthesis is reasonable care for claimant.  The prosthetic is a reasonable and necessary artificial member, which Iowa Code section 85.27 (1) obligates defendants to provide.

Wherefore, is concluded that claimant has established that he is entitled to a right lower limb artificial member and any medical treatment or therapy necessary to his use of that member.

Claimant seeks additional benefits as a penalty pursuant to Iowa Code section 86.13 for defendants' unreasonable denial of his claimed work injury.

If weekly compensation benefits are not fully paid when due, section 86.13 requires that additional benefits be awarded unless the employer shows reasonable cause or excuse for the delay or denial.  Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996).

It is not unreasonable to deny a claim when a good faith issue of law or fact makes the employer’s liability fairly debatable.  An issue of law is fairly debatable if viable arguments exist in favor of each party.  Covia v Robinson, 507 N.W.2d 411 (Iowa 1993).  An issue of fact is fairly debatable if substantial evidence exists that would support a finding favorable to the employer.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001). 

The work incident was not witnessed.  Claimant initially did not report the incident to the employer.  Claimant has underlying diabetes and related peripheral neuropathy.  He had a history of prior bilateral lower extremity medical conditions.  Legitimate issues of fact existed such that defendants' liability was fairly debatable and additional benefits are not warranted.  
ORDER

THEREFORE, IT IS ORDERED THAT:

Defendants pay claimant healing period benefits from August 1, 2008 through November 6, 2008 at the weekly rate of three hundred twenty-eight and 61/100 dollars ($328.61). 

Defendants pay claimant one hundred fifty-four (154) weeks of permanent partial disability benefits at the weekly rate of three hundred twenty-eight and 61/100 dollars ($328.61), with those benefits to commence on November 7, 2008.

Defendants pay accrued amounts in a lump sum and pay interest as Iowa Code section 85.30 provides.

Defendants pay claimant's medical expenses in the total amount of one hundred fifty five thousand eight hundred five and 98/100 dollars ($155,805.98), with those expenses to be paid to the individual providers and in the individual amounts set forth in Exhibit 1.

Defendants provide claimant with a right lower limb artificial member and provide claimant necessary medical treatment and therapy related to his receiving and using that member

Defendants file subsequent reports of injury as this division requires.

Defendant pay costs of these proceedings pursuant to rule 876 IAC 4.33.

Signed and filed this __22nd __ day of December, 2009.

_____________________________






     HELENJEAN M. WALLESER





                      DEPUTY WORKERS’ 




                      COMPENSATION COMMISSIONER
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11 IF  = 12 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


