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THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

LYLE RODGERS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5005724

MODERN PIPING,
  :



  :                      A R B I T R A T I O N


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

OLD REPUBLIC INSURANCE
  :

COMPANY,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS:  1803; 1804; 2500;


Defendants.
  :            4000; 4100

______________________________________________________________________

STATEMENT OF THE CASE

Lyle Rodgers, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Modern Piping, defendant employer, and Old Republic Insurance Company, defendant insurance carrier, as the result of an injury he sustained on September 20, 2001, which arose out of and in the course of his employment.  The case was heard and fully submitted in Cedar Rapids, Iowa, on September 9, 2003.  The evidence in the case consists of the testimony of claimant, Raymond Dochterman and Susan McBroom.  The evidence also consists of claimant’s exhibits 1 through 16 and defendants’ exhibits A through K.  

ISSUES

The parties presented the following issues for resolution in the case:

1. The extent of claimant’s permanent disability and whether claimant is an odd-lot employee;

2. Whether the medical expenses attached to the hearing report are to be paid by defendants and whether those expenses were causally connected to the work injury and were authorized by defendants; and

3. Whether claimant is entitled to receive penalty benefits from defendants.

The parties stipulated at the time of the hearing, claimant’s gross earnings were $1, 329.55 per week, he was married and entitled to two exemptions.  Based on this information, claimant’s correct weekly rate of compensation is $765.73.  The parties also stipulated the commencement date for any permanent partial disability benefits awarded in this case will be October 15, 2002 and that prior to hearing, claimant was paid 50 weeks of permanent partial disability benefits at the weekly rate of $765.73.

FINDINGS OF FACT

The deputy workers’ compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record finds that:

Lyle Rodgers, claimant, was born on April 2, 1948, making him 55 years old at the time of the hearing.  Claimant is a high school graduate, and after high school he entered the apprentice program to become a pipefitter.  After the four years apprenticeship program, claimant then became a journeyman pipefitter. 

The job of a pipefitter involved claimant getting his body in awkward positions to weld and he generally did the majority of his work overhead.  Claimant also lifted up to 250 pounds by himself.  He indicated the job required constant strenuous pushing and pulling, as well as a lot of squatting.  

Claimant acknowledged that prior to September 20, 2001, he had had back problems and had sought medical treatment as a result of those problems.  However, as of September 20, 2001, he testified he had no permanent work restrictions relating to his back and he was taking no medication for back pain.  Claimant had also had his left knee x-rayed on September 10, 2001, which indicated claimant had mild degenerative left knee changes without evidence of acute injury, and that claimant had left knee arthritis.  (Exhibit H, page 1)

On September 20, 2001, claimant was involved in pulling large plastic bags of wiffle balls out of boxes.  Claimant did this over a period of time and testified he developed back pain on his lower left side.  Claimant was referred for treatment of his complaints to Loren J. Mouw, M.D.  

The first of five subsequent MRI’s of claimant’s lumbar spine was conducted on September 26, 2001.  Dr. Mouw set forth that this MRI demonstrated claimant having several layers of degenerative disc disease, but no disc herniation.  Dr. Mouw opined claimant to have acute back and left leg pain, and at that time, claimant denied any pain on his right side.  (Ex. 3, p. 1)

A second MRI was conducted on October 27, 2001, and Dr. Mouw indicated that it showed a disc herniation at the L3-4 level to the left.  Claimant then underwent a lumbar laminotomy and discectomy on November 7, 2001.  (Ex. 3, p. 2 and Ex. 4, p. 2)

Claimant returned to Dr. Mouw in follow-up on January 10, 2002, reporting an increase in his left leg pain.  A third MRI was conducted on January 14, 2002, which showed a recurrence of the disc herniation at the L3-4 level.  This resulted in Dr. Mouw repeating the surgery that was performed in November 7, 2001.  (Ex. 3, p. 4)

Claimant testified after the second surgery he was sent through work hardening and eventually returned to work on May 2, 2002, on light duty.  He worked that assignment for four days and then was laid off.  While still employed, claimant welded pipes on the ground.  

After being laid off, claimant informed his union, and the business manager, Raymond Dochterman, informed claimant that he would not send claimant on any additional jobs as a pipefitter.  

Dr. Mouw saw claimant on May 30, 2002, and at that time, claimant was reporting right leg pain.  This resulted in Dr. Mouw ordering another MRI, which was conducted on June 5, 2002.  This MRI showed extensive degenerative changes with disc space narrowing from L4-S1 and some scarring laterally, which may have caused some pressure on the exiting L3 nerve root.  (Ex. 2, pp. 4 and 5)  Dr. Mouw indicated the MRI showed a small disc protrusion to the right at the L3-4 level.  At that point, Dr. Mouw ordered claimant to have an epidural steroid injection, which claimant had requested.  (Ex. 3, p. 5)

On July 23, 2002, claimant was seen by Melanie K. Stahlberg, M.D., who indicated that claimant’s back was hurting from getting out of a chair.  It was indicated by Dr. Stahlberg that Dr. Mouw would not see claimant because this was considered a new injury and was not covered by workers’ compensation.  (Ex. I, p. 4)  Dr. Mouw eventually indicated that the episode in July 2002 was not, in his opinion, a new injury and was simply a worsening of claimant’s previous condition.  (Ex. 3, p. 14)

Dr. Mouw, after seeing claimant on October 8, 2002, set forth that claimant reported persistent left lower extremity pain and new pain radiating down claimant’s right lower extremity.  Dr. Mouw ordered another MRI, which showed progressive lumbar changes at the L4-5 and L5-S1 levels and narrowing at the L3-4 levels.  It was Dr. Mouw’s opinion that these findings accounted for claimant’s progressive symptoms.  (Ex. 3, p. 5)

On October 31, 2002, Dr. Mouw opined claimant was at maximum healing and opined claimant had a ten percent whole body impairment, citing page 384 in the Fifth Edition of the AMA Guides, Table No. 15-3.  (Ex. 3, p. 10)  Dr. Mouw did not place any permanent restrictions or limitation on claimant as a result of the injury of September 20, 2001.  (Ex. 3, p. 14)

Dr. Mouw was deposed on July 31, 2003, and set forth that after claimant completed work hardening in the spring of 2002, that he released claimant with no restrictions on May 6, 2002.  (Ex. A, p. 13)  Dr. Mouw further offered the opinion claimant has multi-level degenerative disc disease throughout his lumbar spine that was not related to the work injury.  (Ex. A., pp. 17 and18)  Dr. Mouw was asked whether claimant’s degenerative condition could be associated in any way with claimant’s long term heavy work activities as a pipefitter, and Dr. Mouw stated the following:  

It – It appears that spinal conditions aren’t necessarily related to a person’s activity; that you can have a sedentary lifestyle, heavy labor or anywhere in between, and yet degenerative changes and disk ruptures occur at the same frequency within any given walk of life.

(Ex. A, p. 21)

Claimant was seen by Craig A. Dove, D.O., for an independent medical evaluation on July 10, 2003, at the request of his attorney.  Dr. Dove opined claimant to have a 13 percent whole person impairment based on the history of claimant having a herniated disc, associated radiculopathy and surgery, and with claimant continuing to be symptomatic.  Dr. Dove further found claimant to have mild left knee arthritis, which he indicated could be the result of claimant’s 30 years as a pipefitter, based on frequent kneeling and squatting he did in this work.  As a result, Dr. Dove offered an eight percent left lower extremity impairment for this condition.  Dr. Dove further indicated that claimant should undergo a functional capacity evaluation (FCE) to determine claimant’s permanent restrictions for his low back.  (Ex. 6, p. 7)

The FCE was conducted on July 21, 2003, and it was determined to be valid as a reflection of claimant’s abilities shown during the evaluation.  The evaluator noted claimant was limited in his activities, either by a gradual increase in low back and leg pain or left knee pain.  The evaluator further indicated the activities that would be most stressful on claimant’s lower back, would involve lifting and carrying tasks and that claimant’s knee symptoms prevented his low back from being able to lift a great deal of weight.  (Ex. 4, pp. 1 and 5)

Dr. Dove received the FCE results and agreed with the limitations and restrictions set forth in that report.  He indicated the majority of claimant’s permanent restrictions were associated with claimant’s lumbar radiculopathy and the arthritis.  Dr. Dove further opined claimant was not able to go back to being a pipefitter due to the lifting requirements in that job exceeding claimant’s abilities to lift as a result of the work injury.  (Ex. 6, p. 11 and 12)

Dr. Dove was deposed on September 2, 2003, and he indicated that his impairment rating of 13 percent did not include the degenerative processes that are evident in claimant’s spine.  (Ex. 14, p. 4)  Dr. Dove further indicated claimant’s recurring back symptoms are related to the disc surgery and scar tissue around the nerve of the area of the spine that was operated on, and that the June 5, 2002 MRI, which reported scarring on the left side at the L3-4 nerve root level, was the basis of this opinion.  (Ex. 14, pp. 5 and 6)  Dr. Dove further opined that the type of work claimant did as a pipefitter would more likely than not have been a contributing factor to claimant’s left knee arthritis.  (Ex. 14, p. 11)  Dr. Dove did acknowledge the functional capacity evaluation did not separate out the restrictions from the work related injury and claimant’s degenerative condition of his spine.  (Ex. 14, p. 10)  

Claimant testified that he applied for and has been approved for Social Security Disability, based on the condition of his back and the surgeries he has undergone.  He has not applied for work since being laid off.  He has recently registered for work with the Iowa Workforce Development office, but has been told by a counselor that there are no jobs that he can do.  Claimant further testified he has no clerical or computer skills.  

Susan McBroom is a vocational rehabilitation counselor, and was requested by defendants to attempt to find jobs that claimant can do without accommodation.  Ms. McBroom testified she utilized the functional capacity evaluation to find such jobs.  Exhibit B is her report concerning this and there are jobs that were listed and made known to claimant, which Ms. McBroom acknowledges are not jobs that claimant can do or he does not have the required education.  Ms. McBroom also acknowledged that Exhibit B, page 7 is a listing of jobs claimant may not be able to do, but she gave them to claimant for the purpose of making claimant get out and look for and apply for jobs.  

Claimant testified that he has contacted some of the jobs that Ms. McBroom made known to him, but that one of the jobs was outside of his physical restrictions, and three to four of the other jobs were filled when he contacted those employers about work.  He also stated that two of the potential employers he has contacted have not called him back.  

Claimant acknowledged on cross-examination that he can drive a car for up to one and one half hours and he does have the ability to sit for about the same amount of time.  He also has math and communication skills that he had to develop during his years of being a pipefitter.  

Mr. Dochterman testified that today, a pipefitter with claimant’s experience, would receive a base rate of pay of $30.00 an hour.  He also testified that he believed claimant was still on the union referral list and is a union member, however, claimant testified that is incorrect and that he has retired from the union and the list.  

At his attorney’s request, claimant was seen by Clark H. Williams, rehabilitation consultant, on July 17, 2003, and as a result, Mr. Williams issued a report on August 5, 2003.  It was Mr. Williams’ opinion that based on the work restrictions imposed on claimant, that claimant was placed in the light physical exertion category and that jobs that would be available in this category would be in the area of clerical and light assembly work at the lower end of the pay scale.  Mr. Williams further opined claimant’s previous work suggested a major deficiency in the skills needed to be competitive in the clerical employment market.  (Ex. 8, p. 5)  

REASONING AND CONCLUSIONS OF LAW

The first issue to be resolved is the extent of claimant’s industrial disability and whether he is an odd-lot employee.  

In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd-lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Guyton, 373 N.W.2d at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.   Guyton, 373 N.W.2d at 106.

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry, 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial dis​ability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.
Claimant maintains that as a result of this injury, he meets the definition of an odd-lot employee based on the restrictions imposed upon him by the FCE, as well as Dr. Dove, which make it unlikely that claimant will be able to find employment for which he has training and experience.  Claimant further indicates the report of Mr. Williams sets forth that claimant’s preexisting skills would not make him competitive in a clerical position, which claimant might be able to do based on the restrictions imposed upon him.  Claimant further maintains that the attempts by Ms. McBroom to identify jobs claimant can perform, are in several instances, jobs he either cannot physically perform or he does not have the education to be qualified for such jobs.  

Defendants maintain that the treating physician, Dr. Mouw, has offered no work restrictions relating to the work injury, and that claimant’s residual symptoms are the result of the claimant’s spinal degenerative disc disease and not to the work injury itself.  Defendants further maintain that claimant has shown no motivation to find work, based on claimant’s admission that after being laid off by the employer he applied for no jobs and that he did not begin making a job search until approximately two weeks before the hearing.  

Claimant was 55 years old at the time of the hearing, and although the restrictions imposed on claimant as a result of this work injury are the result of a degenerative process, claimant had shown the ability prior to the injury of September 20, 2001, to continue to perform his work as a pipefitter, notwithstanding.  After being laid off, based on his return to work on light duty in May 2002, the union has chosen not to return claimant to work as a pipefitter.  The restrictions imposed on claimant through the FCE involved both claimant’s back and left knee, which Dr. Dove has indicated more likely than not were related to the types of work that claimant did as a pipefitter.  Claimant does have math and communication skills that he has developed as a result of his years as a pipefitter, and the undersigned does agree that claimant did not show a great deal of motivation to attempt to find work within his restrictions.  It is concluded that there are positions that claimant can perform based on the math skills and communication skills he does have.  Therefore, it is concluded claimant does not meet the definition of an odd-lot employee.  However, the work injury has resulted in work restrictions imposed upon claimant, which will prevent claimant from returning to work as a pipefitter, and thereby this results in a significant impact on claimant’s earning capacity, based on the fact that claimant will not be able to return to a job which now pays $30.00 an hour.  Therefore, it is concluded after reviewing the factors set forth concerning industrial disability, that claimant has sustained a 70 percent industrial disability from this work injury.  

The next issue to be resolved is whether the medical expenses attached to the hearing report, and also part of the record as Exhibit 11, should be paid by the defendants.  The expenses are related to the aggravation injury claimant sustained to his low back in July 2002.  Dr. Mouw has opined that the claimant did not sustain a new injury at that time, but that it was related to the work injury.  It is concluded that defendants are responsible for the payment of these medical expenses.  Exhibit 11, page 3 as well as the document attached to the hearing report reflects that the total expenses are $6,689.21 and that the union Health and Welfare Fund paid $4,827.70 of these expenses and that there was a write off of $1,454.04.  The total amount of the expenses paid by claimant was $407.47.  Therefore, defendants will be responsible for the payment of these expenses and defendants are to pay claimant directly his out-of-pocket expenses.  

The last issue to be resolved is whether penalty benefits should be assessed in this case.  


In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  In the present case, the insurer sent the checks to the employer, not to the claimant.  The employer then delivered the checks to the claimant.  In this case, payment is not “made” for penalty purposes until the claimant actually receives the check.  See Id. at 235.


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).
Claimant contends that penalty benefits should be assessed to defendants, because it was not debatable that claimant sustained a significant industrial disability as a result of the work injury, and that payment of the impairment rating offered by Dr. Mouw was insufficient.  However, Dr. Mouw offered opinions that defendants could reasonably rely on, that claimant did not have any permanent work restrictions as a result of the work injury and that the symptoms claimant continued to complain of were related to claimant’s degenerative disc disease, which was not necessarily related to the work injury.  Defendants could also rely on their determination that claimant was not motivated in his search for work, as evidenced by claimant not applying for work after the lay-off in May 2002, and the fact that claimant did not make an active job search again until approximately two weeks before the hearing.  As a result, it is concluded the defendants had a reasonable basis to pay the permanent benefits that they did pay in this case, and not paying beyond the impairment rating offered by Dr. Mouw will not subject them to penalty benefits.  

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay claimant three hundred fifty (350) weeks of permanent partial disability benefits at the weekly rate of seven hundred sixty-five and 73/100 dollars ($765.73) commencing on October 15, 2002.  

Defendants shall pay the medical expenses attached to the hearing report and set forth in Exhibit 11, page 3 and that defendants shall reimburse claimant for the amount of out-of-pocket expenses relating to these medical bills.

Interest shall accrue pursuant to Iowa Code section 85.30.

Defendants shall receive credit for benefits previously paid.

Defendants shall pay the cost of this action pursuant to rule 876 IAC 4.33.

Defendants shall file subsequent reports of injury as required by the agency.

Signed and filed this ____30th____ day of October, 2003.

   ________________________







 STEVEN C. BEASLEY
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