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before the iowa WORKERS’ COMPENSATION commissioner

___________________________________________________________________



  :

THOMAS SIMMONS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                   File No. 5014737

CASTROL INDUSTRIAL, INC. n/k/a
  :

BRITTISH PETROLEUM,
  :



  :                         A P P E A L


Employer,
  :



  :                      D E C I S I O N

and

  :



  :

ESIS,
  
  :



  :                Head Note No.:  2906


Insurance Carrier,
  :


Defendants.
  :

___________________________________________________________________

Claimant has appealed from a ruling filed August 2, 2006 dismissing without prejudice his petitions for injuries of February 12, 2003 and June 24, 2003.  The dismissal of August 2, 2006 was ordered as the deputy commissioner concluded that claimant had failed to comply with an order to “either cause substitute counsel to enter an appearance or to file a written notification to the effect that he wishes to proceed unrepresented within 20 days.”  The deputy commissioner noted in ordering dismissal that claimant had failed to comply with the order of the agency dated May 25, 2006 and the extension of that order dated June 13, 2006.  As such, claimant had nearly three times the amount of time allowed in the original order to respond as directed by the deputy commissioner.  

On January 2, 2008 claimant dismissed his appeal without prejudice as it relates to the injury date of June 24, 2003 (File No. 5013422) as claimant was able to re-file his petition for arbitration within the applicable statute of limitations for that date of injury.  Claimant’s appeal for the injury date of February 12, 2003 (File No. 5014737) remains as claimant was unable to re-file a petition for arbitration within the applicable statute of limitations following the deputy commissioner’s dismissal of his claims.  Claimant has obtained new legal counsel.  Claimant’s present-counsel has filed argument on appeal and defendants have timely responded.  The arguments of the parties have been considered.

Upon de novo review of the record it is apparent that claimant had a legitimate basis for the breakdown in the relationship with his prior legal counsel.  The record further reflects that claimant has communicated with Rose Ricke in the compliance division of this agency as he sought alternate legal counsel.  In his communications with this agency contained in the record, claimant documents that he “had to file complaints” against his prior counsel “due to their failure of representing my interests.”  The record of the agency contains significant evidence of claimant’s desire to continue pursuit of his claim for workers’ compensation benefits from defendants for both injuries he alleges.

It has previously been noted by this agency that the proper determination in considering dismissal of a claim for failure to comply with an order of the agency is whether the failure was willful.  Burbach v. Federal Express Corp., File No. 5016308 (App. Dec. March 28, 2007).  A finding of a willful violation of an order is necessitated by the Iowa Supreme Court’s ruling that the range of discretion given to a court regarding discovery sanctions narrows when the court considers dismissal or default.  Before the district court may impose either sanction it must find that a refusal to comply was the result of willfulness, fault, or bad faith.  Kendall/Hunt Publishing Co., v. Rowe, 424 N.W.2d 235 (Iowa 1988).  

The record does not support a finding that claimant’s violation of the orders of the agency dated May 25, 2006 and June 13, 2006 was willful.  Claimant remained in constant communication with this agency’s compliance staff or the deputy workers’ compensation commissioner who dismissed his case.  Claimant has established that dismissal is an improper sanction in this matter.  
IT IS THEREFORE ORDERED THAT the order dismissing claimant’s petition for the date of injury of February 12, 2003 is OVERRULED and this file is REMANDED back to the docket for hearing assignment.


Signed and filed this 22nd  day of January 2008.

     



                  _______________________________________



                                             
  CHRISTOPHER J. GODFREY
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