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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JOSE LUIS GONZALEZ,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                         File No. 5036980
DES STAFFING SERVICES, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

WORK FIRST CASUALTY COMPANY,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                     Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE

Jose Gonzalez, claimant, filed a petition in arbitration seeking arbitration benefits against DES Staffing Services, Inc., employer, and Work First Casualty Company, insurer, both as defendants, arising out of a work injury which occurred on April 6, 2010.  The case was heard on June 14, 2012, in Des Moines, Iowa, and considered fully submitted on the same.
The evidence in this case consists of the testimony of claimant; Shane Sorenson, DES Staffing Services Operations Manager, claimant’s exhibits 1 through 18, and defendants’ exhibit A.

ISSUE
The extent of claimant’s permanent disability.  

STIPULATIONS

The stipulations of the hearing report are adopted herein.  Defendants agree that the correct benefit rate is $246.93 and that claimant has been underpaid a total of $850.17.  Defendants agree that they will remit that figure to the claimant.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Jose Luis Gonzalez, claimant, was a 46-year-old person who was born in Mexico.  He attended school through the sixth grade.  He immigrated to the United States in 1980.  He can speak some basic English, but asserted he is not fluent.  Claimant used the services of an interpreter during the hearing.  Claimant testified he was able to do his job despite his limited English speaking skills because the position did not require much communication.   He cannot read or write English.  If faced with a document written in English, claimant will need assistance to interpret the contents.  He is not able type or use the computer.

Shane Sorenson, his supervisor, contested claimant’s position that claimant understood and spoke only a little English.  Mr. Sorenson said that during the year that claimant was working in the DES main offices, he spoke English and communicated in English and appeared to understand English.  His English was sufficient that one of the employees asked claimant to translate for one of the other temps.  Claimant refused and was written up for it.  (Exhibit A, page 14)
According to his testimony and his answers to interrogatories, claimant worked primarily agricultural field work or in construction.  (Ex. 14, pp. 137-139)  In 1987, claimant moved to Perry, Iowa and took a position with IBP.  He left after seven years and returned to Mexico.  When claimant came back to Iowa, he worked in manual labor jobs.  At the time of his injury, claimant was working for DES Staffing and was placed at Reames Foods, a frozen pasta company.

Most of his positions required heavy continuous lifting.  He does not believe that there are jobs in his past wherein he could perform the duties required by the position due to his weightlifting restrictions stemming from the back injury.  

On April 6, 2010, claimant was in the pie line working as a dough feeder.  (Ex. 17, p. 185)  The position required cutting dough, lifting it and putting it into the machines.  The dough usually weighed 30-40 pounds, sometimes more.  Defendants assert claimant's position only required occasional lifting of up to 24 pounds.  (Ex. 16, p. 177)  However, another document indicates that claimant's position required repetitive lifting of 30-50 pounds.  (Ex. 17, p. 186)  The investigation also noted that the "root cause(s)" "could have been improper lifting due to hurrying, also could be just do [sic] to repetitiveness."  (Ex. 17, p. 187)
Claimant asserted no previous back or leg injury and no previous work restrictions.  

On April 6, 2010, claimant was standing on a ladder and bent over to pick up the dough.  While lifting the dough weighing approximately 30-40 pounds, claimant felt pain in the lower part of his back and left leg.  He reported his pain and was sent to Concentra on the same day.  He was seen by Joanne M. Harbert, ARNP, for back pain.  (Ex. 1, p. 1)  After a follow up visit with Duane Wilkins, M.D., at Concentra, claimant started a regime of physical therapy.  (Ex. 1, p. 6)  Claimant was also assigned work restrictions of no lifting over 10 pounds; no prolonged standing and/or walking; no pushing/pulling over 20 pounds; and no squatting or kneeling.  See e.g., (Ex. 1, p. 13)  He was placed on light duty work in the office where he would work continuously until his termination on April 16, 2011.  (Ex. 16, p. 172)  

An MRI was performed on April 28, 2010, which showed degenerative changes that confirmed the subjective complaints of the claimant.  (Ex. 1, p. 17)  Claimant was last seen at Concentra on June 2010 when his care was transferred to Des Moines University (“DMU”).  (Ex. 1, p. 20)  

Claimant testified that he experienced pain in the shoulder and arm after his injury but the records focus primarily on the low back and left leg.  Claimant appeared to start complaining of left shoulder pain and headache pain in 2011.  (Ex. 6, p. 42) 

Claimant was then referred to Cassim Igram, M.D., and saw Dr. Igram on May 14, 2010, briefly for his back.  (Ex. 2, p. 24)  No interpreter was provided and the lack was noted by Dr. Igram.  "Quite frankly, I think that we need an interpreter to communicate with this patient."  (Ex. 2, p. 24)  On physical examination, claimant exhibited abnormal gait and station, favoring the left side.  (Ex. 2, p. 24)  Dr. Igram recommended claimant continue with physical therapy but did not believe claimant was a surgical candidate.  (Ex. 2, p. 25)  Dr. Igram also noted that claimant should continue with "modified work."  (Ex. 2, p. 26)  No specific restrictions were identified.  

Claimant also received an injection but that was not helpful.  (Ex. 3, p. 27)  Claimant then saw Bill Koenig, M.D.  (Ex. 4, p. 30)  Again, claimant did not have an interpreter.  Dr. Koenig recommended ruling out radiculopathy and treating claimant with additional physical therapy.  (Ex. 4, p. 32)  

Claimant began seeing Drew D. Lewis, D.O., at DMU in August.  (Ex. 6)  Treatment was delayed because claimant had high blood pressure.  (Ex. 6, p. 39)  In September of 2010, claimant commenced treatment with Dr. Lewis and continued until March of 2011.  Dr. Lewis's treatment consisted of osteopathic manipulation, physical therapy, and medication.  (Ex. 6, p. 68)  Claimant continued to undergo physical therapy at DMU until March 16, 2011.  (Ex. 6, p. 80)  Claimant was then referred to Donna Bahls.  (Ex. 10, p. 99)  Dr. Bahls evaluated claimant on May 16, 2011.  Dr. Bahls felt claimant was at maximum medical improvement due to lack of responsiveness to treatment.  (Ex. 10, p. 108)  Dr. Bahls did not recommend any further medical care and suggested that claimant seek work in the “light work category lifting 20 pounds to 25 pounds.”  (Ex. 10, p. 101)  Rondelle Stephenson, RN, CCM, was present at the examination with Dr. Bahls, who found claimant to demonstrate good strength and no nerve damage.  (Ex. 7, p. 85)  In a later letter, Dr. Bahls assigned claimant a five percent whole person impairment rating.  (Ex. 10, p. 107)  

Claimant did not appear to improve from the physical therapy sessions.  He exhibited high “fear avoidance and considerable reluctance with even light stretching exercises.”  (Ex. 6, p. 60)  “Light manual therapy or exercise” escalated his pain responses.  (Ex. 6, p. 62)  “[E]ven very small exercises seem to increase his symptoms.”  (Ex. 6, p. 66)  

Claimant was sent for a functional capacity evaluation on June 29, 2011.  (Ex. 11)  The functional capacity evaluation was scored valid secondary to a maximum effort put forth by the claimant.  (Ex. 11, p. 109)  Based on the functional capacity evaluation, it was determined that claimant could tolerate work in the medium category of work.  (Ex. 11, p. 109)  Claimant could lift 23 pounds frequently with both hands.  (Ex. 11, p. 110) 

Claimant underwent an independent medical evaluation with John Kuhnlein, D.O., on November 4, 2011.  (Ex. 12, p. 114)  During the examination, he exhibited “rather marked pain behaviors with squatting.  Grimacing and groaning was noted.”  (Ex. 12, p. 118)  This is in contrast to the near expressionless demeanor of the claimant at hearing, despite his assertions he was in a constant state of pain at a level of 8/10.  Dr. Kuhnlein agreed with Dr. Bahls that claimant’s maximum medical improvement date was May 6, 2011.  (Ex. 12, p. 120)  Further, based on “reasonably demonstrable objective findings,” Dr. Kuhnlein assessed a five percent impairment rating.  (Ex. 12, p. 121) 

Claimant was let go by the defendant employer on April 15, 2011.  Claimant was told that he was being terminated for saying a dirty word to a female co-worker.  Claimant denies this.  The records have at least two statements from different women that indicate he approached them in a non professional manner.  (Ex. A)  The notes from the women also indicate that claimant’s ability to communicate in English was far better than what he indicated at trial.

Today, claimant asserts his back pain was an 8 out of 10.  Claimant did not appear in pain during the hearing.  He sat without movement and expressed no discomfort.  His demeanor was not consistent with a person experiencing pain of 8 on a 10 scale.
Claimant testified that he has looked for other employment with HyVee, Walmart, Mexican stores and even construction, but has not obtained new work.  Claimant also testified that he applied for a position with a placement agency near Indianola just two days before the hearing.  Shane Sorenson testified on behalf of the defendant as an operations manager for the defendant.  Sorenson testified that claimant was an employable individual and that they could have placed him after the functional capacity evaluation was complete.  They did not move him out of the temporary office position at any time.  

Claimant was asked on cross-examination if he worked for Staffing Solutions.  He denied that he had.  Defendants pointed to an unemployment decision pertaining to Jose L. Gonzalez Guernica.  Claimant replied that there were many Jose L. Gonzales Guernicas in Des Moines.  

Claimant’s testimony regarding the extent of his pain is given low weight.  His physical capabilities are most accurately defined by the functional capacity evaluation where he gave maximum effort, something he did not appear to give during his many months of physical therapy. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

Based on the functional capacity evaluation, claimant has lifting restrictions that would place him in the medium work category.  The work that claimant was doing prior to his injury required occasional lifting in the 50 pound range which would be outside of claimant’s work restrictions.  There are, according to Mr. Sorenson, positions available to the claimant within his restrictions.

Dr. Bahls and Dr. Kuhnlein both accepted the work restrictions set forth by the functional capacity examiner.  Claimant can lift weights of 30 pounds frequently and push/pull weights of 25 pounds.  He is able to do work at shoulder level and has only minimal problems with prolonged overhead reach.  He can climb up and down ladders as well as sit and stand.  Crawling and squatting are activities where claimant would be restricted.  While claimant can likely speak English with more facility claimed or presented at hearing, his fluency is not likely robust enough to allow him to work a position that would necessitate regular communication with others.
Based on claimant’s past work history, his lack of fluency in English, and his lack of formal education, it is likely claimant would be required to work factory positions or other manual labor jobs.  These factors, combined with the functional capacity evaluation and the non competing expert opinions, all support a finding of a 45 percent loss of industrial disability.
ORDER
THEREFORE IT IS ORDERED

That defendants are to pay unto claimant two hundred twenty-five (225) weeks of permanent partial disability benefits at the rate of two hundred forty-six and 93/100 dollars ($246.93) per week from April 6, 2010.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants are to be given credit for benefits previously paid.

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.

Signed and filed this _____13th_____ day of July, 2012.
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6 IF  = 7 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


