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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

CLIFFORD AYERS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5007897

D & N FENCE COMPANY, INC.,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

EMC INSURANCE COMPANIES,
  :



  :


Insurance Carrier,
  :              HEAD NOTE NOS:  1402.40; 2206


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 


Clifford Ayers, claimant, filed a petition in arbitration seeking workers' compensation benefits from D & N Fence Company, Inc., and its insurer, EMC Insurance Companies, as a result of an injury he allegedly sustained on March 25, 2002 that allegedly arose out of and in the course of his employment.  This case was heard in Cedar Rapids, Iowa on May 26, 2004.  The evidence in this case consists of the testimony of claimant, claimant’s wife, Cheryl Ayers, and Claimant’s niece, Kim Earhart, and claimant’s exhibits 1 through 5 and defendants’ exhibits A through E and joint exhibits A through H.  At the hearing, claimant objected to defendants’ exhibit A, pages 5 through 6 (a May 12, 2004 letter by Dr. Riggins) as being served after the case preparation completion date.  Claimant’s objection was orally overruled but claimant was given until June 15, 2004 to provide rebuttal evidence.  In a letter dated June 7, 2004, claimant’s attorney informed defendants’ attorney that claimant did not intend to offer any rebuttal evidence.  

ISSUES 

1. Whether the stipulated injury on March 25, 2002 caused a need for knee replacement surgery;

2. Whether the alleged injury is a cause of temporary disability and, if so, the extent; 

3. Whether the alleged injury is a cause of permanent disability and, if so; 

4. The extent of claimant’s disability of the right leg; 

5. Whether defendants are entitled to apportionment for the scheduled member disability.

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony and considered the evidence in the record, finds that:


Clifford Ayers, claimant, was born in 1948 making him 56 years old at the time of the evidentiary hearing.  He has worked for 26 years with D & N Fence Company, Inc. (hereinafter D & N).  His positions have included installer of fences, foreman, yard foreman and manager of commercial sales, a position he has held since the 1980’s.  The job of manager of commercial sales requires him to walk a prospective job site for making estimates for installation of fences, mostly chain link fences, as well as do office work.  The walking was sometimes over uneven terrain.  


Claimant injured his right knee while playing football in the 1970’s and had intermittent pain after that.  (Claimant’s testimony and Joint Exhibit B, page 17)  On December 11, 1987, claimant fell at work at D & N and twisted his right knee.  (Jt. Ex. A, p. 1 and B, p. 17)  On March 14, 1988, Earl Bickel, M.D., an orthopedic surgeon, performed surgery consisting of arthroscopic surgery and partial resection of medial and lateral horn of both menisci and cartilage was removed.  (Jt. Ex. A, pp. 25 and Jt. Ex. D, p. 19)  On October 27, 1988, Dr. Bickel opined that claimant had an 18 percent impairment of the right lower extremity.  (Jt. Ex. A, p. 5)  Dr. Bickel also wrote on October 27, 1988 that claimant would continue to have further problems either with the patella or with the posterior horn in the lateral cartilage, and opined that any settlement at that time should be open-ended so claimant would be able to have further surgery, if necessary, and claimant was limited from doing work on rough ground, climbing stairs and heavy work.  (Jt. Ex. A, pp. 5-6)  


On October 19, 1992, claimant reported to Erich Streib, M.D., that he had started a self-imposed diet and lost about 100 pounds during the prior few months.  (Jt. Ex. E, p. 41)  Claimant also reported to Dr. Streib that his job as manager for the fence company involved mostly deskwork and he was involved in exercise and walked about 25 miles per week.  (Jt. Ex. E, p. 41)  


On December 3, 1992, claimant sprained his right knee when he fell while pulling a wire out of the ground while working for D & N.  (Claimant’s testimony and Jt. Ex. A, p. 7)  He was treated conservatively (Jt. Ex. A, p. 7) and according to claimant recovered and returned to his job.  (Claimant’s testimony)  


Claimant was able to perform the essential functions of his job following recovery after the 1988 surgery until March 25, 2002.  (Ex. 3, p. 6)  On March 25, 2002, claimant sustained a stipulated injury when he stepped in a hole and experienced significant pain in the right knee.  When seen by Daniel Fabiano, M.D., an orthopedic surgeon, on April 2, 2002, the doctor noted claimant had degenerative arthritis in the knee and had chronic difficulties with his knee but “this is all a new injury.”  (Ex. 3, p. 5; Jt. Ex. A, p. 9 and Jt. Ex. C, p. 18)  Also on April 2, 2002, Dr. Fabiano wrote that claimant had preexisting DJD (degenerative joint disease) with MCL (medial collateral ligament) strain of the right knee and he expected this should heal in six weeks and that claimant understood “some of this injury may startle and aggravate his degenerative arthritis” but at that time the doctor noted no effusion.  (Jt. Ex. A, p. 9)  From April 2002 through June 28, 2002, Dr. Fabiano administered a series of three Synvisc injections that did not help claimant much.  (Jt. Ex. A, pp. 9, 12)  Dr. Fabiano agreed with a June 18, 2002 statement by D & N’s workers’ compensation insurer that these injections were not related to claimant’s work injury but rather to the preexisting degenerative joint disease.  (Jt.  Ex. A, p. 11)  On August 27, 2002, Dr. Fabiano noted that claimant’s x-rays showed significant degeneration with near bone on bone changes in the medial compartment and that claimant had an arthroscopy many years before and he had subsequent severe degenerative arthritis.  (Jt. Ex. A, p. 12)  


On September 9, 2002, Dr. Fabiano performed surgery consisting of total knee arthroplasty.  (Jt. Ex. A, p. 12; and Jt. Ex. D, pp. 20-24)  Dr. Fabiano’s postoperative diagnosis was end-stage degenerative joint disease, right knee.  (Jt. Ex. D, p. 23)  Following recovery from the September 9, 2002 surgery, claimant returned to work at D & N.  In claimant’s request for admissions defendants admitted that claimant has not been able to perform his regular duties after the March 25, 2002 injury.  (Ex. 3, p. 6)


Since at least 1994, claimant has been characterized as overweight or obese.  (Defendants’ Ex. C, pp. 13-22)  In 1996, a doctor’s office note indicated claimant weighed over 350 pounds and he weighed 100 pounds more than he did in 1993.  (Defendants’ Ex. C, p. 15)  Claimant is 5’7” tall.  (Claimant’s testimony and Defendants’ Ex. C, p. 15)  Between January 1997 to September 2002, claimant’s weight varied from 300 pounds to as high as 427 pounds.  (Jt. Ex. H, p. 51)


In a letter dated May 13, 2003, Dr. Fabiano responded to a May 5, 2003 letter from defendants’ attorney and wrote: 

I treated Mr. Clifford Ayers for an MCL strain to his right knee, which occurred on March 25, 2002.  Mr. Ayers also had preexisting degenerative joint disease to his right knee, which ultimately led to a total knee replacement surgery.  His total knee arthroplasty was because of his persistent degenerative arthritis and symptomology sustained from that, but was unresponsive to conservative treatment.  This would not be the result of a work injury; it is a preexisting condition.  

(Jt. Ex. A, p. 15) 


Dr. Fabiano saw claimant on June 17, 2003 and wrote D & N’s workers' compensation insurance carrier that claimant had a zero percent impairment from his medial collateral ligament strain and his only impairment was based on his knee arthroplasty for degenerative joint disease.  (Jt. Ex. A, p. 16)


On October 29, 2003, claimant was seen by Michael Stenberg, M.D. for an independent medical examination requested by claimant’s attorney.  (Jt. Ex. F, p. 43)  Dr. Stenberg is an occupational medicine physician.  (Ex. 2, pp. 2-3 and Ex. F, pp. 45, 48)  Dr. Stenberg reviewed medical records, took claimant’s history and examined claimant.  (Ex. F, pp. 43-44)  In his report dated November 4, 2003, Dr. Stenberg wrote addressing a question on the “cause of this injury condition” that the “most likely cause to [claimant’s] degenerative arthritis condition would be his morbid obesity.”  (Jt. Ex. F, p. 45)  Also in his November 4, 2003 report, Dr. Stenberg rated claimant’s impairment as 50 percent of the lower extremity for the total knee replacement.  (Jt. Ex. F, p. 45)  


On November 20, 2003, claimant’s attorney asked Dr. Stenberg if claimant’s injury on March 25, 2002 where claimant hurt his knee twisting at work caused a “light up” or an “exacerbation [of] the degenerative arthritis condition” and Dr. Stenberg answered “yes.”  (Jt. Ex. F, pp. 46-47)  


In a letter dated April 6, 2004, defendants’ attorney provided Keith Riggins, M.D., with a deposition of claimant and medical records for purposes of expressing an opinion whether or not the need for right total knee joint replacement was causally related to an occupational injury.  (Defendants’ Ex. A, p. 1)  Dr. Riggins is board certified as an orthopedic surgeon and as a disability‑evaluating physician.  (Defendants’ Ex. A, p. 6 and Defendants’ Ex. B, p. 8)  In his April 12, 2004 report, Dr. Riggins wrote: 

CAUSATION:  It is noted that a note of Dr. Fabiano dated August 27, 2002, describes joint space as being “near bone on bone;” it is my opinion that this x‑ray appearance represents the status of Mr. Ayers’ knee prior to the episode of injury and that it indicates Mr. Ayers was a candidate for replacement of the right knee joint prior to the described episode of injury.  

It is my opinion that the described episode of injury had little or no influence on the condition of osteoarthritis present in Mr. Ayers’ right knee and that the osteoarthritis present in the right knee was the expected result of the earlier surgical procedure.

(Defendants’ Ex. A, p. 3)


In a letter dated May 11, 2004, defendants’ attorney provided Dr. Riggins with Dr. Bickel’s October 27, 1988 record and Dr. Stenberg’s report dated November 4, 2003.  In response to the May 11, 2004 letter, Dr. Riggins wrote on May 12, 2004 that it was appropriate under the AMA Guides to apportion Dr. Bickel’s 18 percent impairment rating and Dr. Stenberg’s 50 percent impairment rating to yield a 32 percent impairment of the lower extremity due to the procedure of right total knee joint replacement.  (Defendants’ Ex. A, p. 6)


Beginning on June 14, 2002, claimant has incurred medical expenses in excess of $50,000.00 related to his knee replacement surgery and treatment.  (Claimant’s Ex. 4, pp. 8-23 and Ex. 5, pp. 24-25)


Defendants had a surveillance video produced of claimant of his activities on April 10 and April 11, 2004.  The video showed clamant mowing a yard, walking behind a mower for approximately half an hour.  The video also showed claimant walking a short distance and driving a vehicle.  Claimant did those limited activities with no apparent difficulty.  (Defendants’ Ex. D, pp. 24-29 and Defendants’ Ex. E) 

CONCLUSIONS OF LAW 


The dispositive issue is whether the stipulated injury on March 25, 2002 caused a need for claimant’s knee replacement surgery.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).


Claimant has alleged and the parties stipulated that claimant sustained a traumatic injury on March 25, 2002 when he stepped in a hole.  In 1988, claimant had surgery and cartilage was removed from his right knee.  On April 2, 2002, Dr. Fabiano diagnosed claimant as having preexisting degenerative joint disease with a medial collateral ligament strain.  Dr. Fabiano noted on August 27, 2002 that x-rays showed significant degeneration with near bone on bone changes in the knee.  On September 9, 2002, Dr. Fabiano performed surgery consisting of total knee arthroplasty and his postoperative diagnosis was end-stage degenerative joint disease.  Dr. Fabiano, the treating doctor, opined that the knee arthroplasty was due to the preexisting condition and not the result of a work injury.  Dr. Riggins opined the injury described as stepping in a hole had little or no influence on the osteoarthritis present in claimant’s right knee.  Dr. Riggins’ opinion was based on Dr. Fabiano’s reading of the x-ray on August 27, 2002 that the joint space was near bone on bone.  When asked, Dr. Stenberg first responded that the most likely cause of claimant’s degenerative arthritis condition was his morbid obesity.  Only after prompting by claimant’s attorney did Dr. Stenberg opine that the event on March 25, 2002 exacerbated or lighted up claimant’s degenerative arthritis condition.  The definite opinions of Dr. Fabiano and Dr. Riggins, both orthopedic surgeons, will be given more weight than the inconsistent opinion of Dr. Stenberg.  Based on claimant’s condition in the x-rays in August 2002, claimant clearly had serious degenerative joint disease prior to March 25, 2002.  That condition had been symptomatic prior to March 25, 2002.  Although claimant may have sustained an injury on March 25, 2002, he has failed to prove the injury was a material aggravation of his preexisting condition.  The knee arthroplasty surgery was done to correct claimant’s degenerative joint disease.  Claimant has failed to prove that the proximate cause of his need for the knee arthroplasty surgery was the work injury. 


Because all other issues are dependent upon a finding that the March 25, 2002 injury caused a need for the knee arthroplasty surgery, all other issues are moot. 

ORDER

THEREFORE, it is ordered:

That claimant shall take nothing from these proceedings
That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).


That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33 [costs of reports limited to one hundred fifty dollars ($150.00)].

Signed and filed this _____9th____ day of July, 2004.

   ________________________







   CLAIR R. CRAMER







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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Attorney at Law

PO Box 2008
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Ms. Anne L. Clark

Attorney at Law

Terrace Ctr., STE 111
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Des Moines, IA  50312-5215
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