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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

PATRICIA PETERSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5024812
WAL-MART STORES,
  :



  :                     REVIEW-REOPENING

Employer,
  :



  :                              DECISION
and

  :



  :

AMERICAN HOME ASSURANCE,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1803
______________________________________________________________________

STATEMENT OF THE CASE
Patricia Peterson has filed a petition in review-reopening from settlement dated February 4, 2009, which provided a settlement of 19.5 percent permanent partial disability.
Deputy workers’ compensation commissioner, Stan McElderry, in Ottumwa, Iowa, heard this matter on March 12, 2013. 

ISSUE

1. Whether the claimant has established a change in condition such as to merit an additional award of disability.
FINDINGS OF FACT

The undersigned having considered all of the evidence and testimony in the record finds:
The claimant was 58 years of age at the time of the hearing.  The settlement from which this review-reopening follows was conditioned on: 

The degree of disability agreed to by the parties . . . is based upon the Claimant’s current job duties.  The Claimant currently summons assistance to her work station if she believes objects are too heavy for her to lift alone.  Presently, that includes items greater than 40 pounds in weight.  The informal accommodation available with Employer has been critical to the agreement reached in this document.  If the job duties or informal accommodation would change in a way to make the work more strenuous than it is currently, the Claimant may make a claim of increased disability resulting from this injury.


At the time of the settlement the claimant had a rating of 5 percent body as the whole impairment and lifting restrictions of 50 pounds rarely and 35 pounds on an occasional basis.  (Joint Exhibit 4, page 1)  She was working in the meat department washing walls.


Since the settlement her job duties have changed to a split between washing walls in the meat department and stocking duties.  She has recently been disciplined by the employer for a failure to accomplish enough stocking work in the time provided by the employer for these duties.  When assigned to stocking the claimant is required to perform that duty for an entire shift and to frequently lift and move items varying from 20 to up to 60 pounds in weight.  The claimant credibility testified that she is not provided help, assistance, or any accommodations for these stocking duties.  The recent discipline is confirmation of this.

James Milani, D.O., a doctor selected by the employer, by a report dated January 3, 2013 changed the claimant’s restrictions to a maximum lift of 25 pounds occasionally.  (Ex. 6, p. 24)  Theron Jameson, a board certified orthopaedic surgeon, has opined that the claimant is limited to a 5 pound frequent and 25 pound occasional lift restriction.  (Ex. 11, p. 8)  He also added limited bending and twisting at the waist, no ladder climbing, and no working at elevated heights.  (Ex. 11, p. 8)  Dr. Jameson also opined that the claimant’s impairment rating had increased to 13 percent.  (Ex. 11, p. 8)  Dr. Milani recently re-rated the claimant at somewhere between 5 and 8 percent impaired which also appears to be an increase from a straight 5 percent rating.  (Ex. 6)  The claimant condition has changed for the worse since the settlement.

Therefore, based upon this record and after considering all the factors of industrial disability as detailed that the claimant has a 50 percent loss of earnings capacity.


The claimant’s weekly benefit rate was established by the prior settlement at $304.38 per week.
REASONING AND CONCLUSIONS OF LAW

The issue is whether claimant is entitled to additional permanent disability benefits via a claim for review-reopening.
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

In a proceeding to reopen an award for payments or agreement for settlement as provided by section 86.13, inquiry shall be into whether or not the condition of the employee warrants an end to, diminishment of, or increase of compensation so awarded or agreed upon.  Iowa Code section  86.14(2).
The Iowa Supreme Court has held that a claimant does not need to prove that the change in the condition was not contemplated at the time of the original decision(s).  Kohlhaas v. Hog Slat, Inc., 777 N.W.2d 387 (Iowa 2009).


The claimant has had a substantially change of condition as evidenced by increased restrictions, increased impairment ratings, and a change in job duties that violate the restrictions.

The next issue is disability pursuant to Iowa Code section 85.34(2)(u).

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).
Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity, and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally, and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.
There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 Industrial Commissioner Decisions, 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 Industrial Commissioner Decisions, 654 (App. February 28, 1985).
Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Based on the finding that the claimant sustained a 50 percent loss of earning capacity from the work injury, the claimant has sustained a 50 percent permanent partial industrial disability entitling her to 250 weeks of permanent partial disability pursuant to Iowa Code section 85.34(2)(u).
ORDER

THEREFORE IT IS ORDERED:
That the defendants pay claimant two hundred fifty (250) weeks of permanent partial disability benefits commencing September 3, 2008 at the weekly rate of five hundred eighty three and 68/100 dollars ($583.68).

Defendants shall pay the costs of this action pursuant to 876 IAC 4.33.
Defendants shall receive credit for benefits previously paid.

Defendants shall file subsequent reports of injury as required by the agency. 

Signed and filed this __10th ___ day of July, 2013.
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Nicholas G. Pothitakis

Attorney at Law
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