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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

Laura Skaggs,
  :



  :


Claimant,
  :                           File No. 5012276


  :

vs.

  :



  :                       A R B I T R A T I O N

Wal-Mart,
  :



  :                            D E C I S I O N


Employer,
  :



  :

and

  :



  :            Head Note Nos.:  1100, 1802, 

Claims Management, Inc.,
  :



2500, 2800



  :


Insurance Carrier,
  :


Defendants.
  :

STATEMENT OF THE CASE

Claimant, Laura Skaggs, has filed a petition in arbitration and seeks workers’ compensation from Wal-Mart, employer and Claims Management, Inc., insurance carrier, defendants.

This matter was heard by deputy workers’ compensation commissioner, Ron Pohlman in Burlington, Iowa, on May 10, 2005.  The record in the case consists of joint exhibits A-X; defendants’ exhibits 1-4, as well as the testimony of the claimant and Jodi Watson.

ISSUES

The parties submitted the following issues for determination:

1. Whether the claimant sustained an injury arising out of and in the course of employment on November 21, 2003;

2. The extent of claimant’s entitlement to temporary total disability/healing period benefits;

3. The extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u);

4. The commencement date for permanent partial disability;

5. Whether the claimant gave timely notice of her injury under Iowa Code section 85.23; and

6. Whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

FINDINGS OF FACT

The undersigned having considered all of the testimony and evidence in the record finds:

Claimant at the time of the hearing was 37 years old.  She finished the 8th grade and has earned a GED.  The claimant has worked as a cook in a care facility before she was hired by Wal‑Mart as a sales clerk November 16, 1992.  Claimant progressed from sales clerk to department manager in electronics in February 1994.  In 1997 she became the department manager in the shoe department.  Her wage rate in November 2003 was $11.55 per hour for full time work.

On November 7, 2003, the claimant felt and heard a pop and then her left arm lost strength when she was moving boxes of hiking shoes that estimates weighed between 50-75 pounds.  This injury was witnessed by a coworker.  The claimant did not report this injury because she did not think it was serious.  She continued to work without restrictions or problem through November, December and January.  On January 6, 2004, she saw a chiropractor, Matt Shull, D.C., on her own.  She gave a history of moving a heavy object at work and then feeling and hearing a loud popping noise in her neck or shoulder area.  The claimant did not report this to Wal-Mart, as she believed that she would be fine after a couple of treatments. 

On January 13, 2004, the claimant went to the emergency room with left shoulder pain, which she related began on December 27, 2003.  Her left shoulder x‑rays taken on that date were negative.  She was treated with pain medication. 

On February 11, 2004, the claimant underwent an MRI of the cervical spine.  The impression was:

Impression: 
Central to left paracentral disc herniation C5-C6.

Cervical spondylosis C4 through C7 though most pronounced at C5-C6.

(Exhibit D-4)

The claimant reported a work injury to Wal-Mart on February 17, 2004 with an injury date of November 7, 2003.  At the time, the claimant could only indicate that she thought the injury occurred on a Friday in November 2003.  The human resource manager, Jodi Wilson, supplied the claimant with a calendar for November 2003 and went backwards through each Friday until the claimant indicated that Friday, November 7, 2003 was the date of injury.  In a recorded statement taken from the claimant by the insurance carrier on February 24, 2004, the claimant indicated that the injury occurred on November 7, 2003. 

The coworker, Lori Hill, who witnessed the November incident indicated in her statement to the employer that the injury occurred sometime between November 12 and 20, 2003.  Later, the claimant discussed the date with Ms. Hill and between them they decided that the injury must have occurred on November 21, 2003 because they believed that the injury had occurred on the Friday before the busiest shopping day of the year, the day after Thanksgiving in 2003.  The claimant testified that November 21, 2003 was the date of her injury in both her deposition and at the arbitration hearing.  The claimant amended her petition to allege the date of injury was November 21, 2003. 

It is found that the injury date was November 7, 2003.  This was the date chosen by the claimant at a time when the event was freshest in the claimant’s recollection. 

The defendants investigated the injury report and denied liability.  The claimant then took medical leave to have surgery.

After the MRI on February 11, 2004, the claimant was referred to Chad Abernathy, M.D., for surgery.  Dr. Abernathy performed surgery on March 18, 2004 consisting of an anterior cervical discectomy and fusion.  Dr. Abernathy released the claimant to return to work on May 17, 2004 without restrictions.  (Ex. 4)  She only worked a few days and then was off until July 1 because there was no work that fit her availability for work hours.  The claimant had changed her hours of availability for personal reasons.  She worked again until July 13 and then was off until August 2.  She was then off from August 11 to August 23 and from August 25-29.  The absences in July and August were covered by requests for personal leave due to her injury. 

Dr. Abernathy’s physician’s assistant took the claimant off of work on September 8, 2004 until September 26, 2004 and then returned her to work with restrictions to avoid repetitive twisting with her neck and standing for more than 30 minutes until December 1, 2004.  After December 1, 2004, the claimant believes that her restrictions are to do what she can. 

The claimant currently works as a fitting room attendant earning $11.40 per hour.  No heavy lifting is required for this job.  The claimant estimates that she lost $0.25 to $0.40 per hour as a result of the injury because she has not returned to her job as department manager.  Her old job as shoe department manager was posted shortly before the hearing, but the claimant did not apply for this job. 

The claimant underwent an independent medical evaluation by Steven Potaczek, M.D., at defendants’ request on March 22, 2005.  Dr. Potaczek rated the claimant’s permanent impairment at five percent of the whole body.

REASONING AND CONCLUSIONS OF LAW

The first issue is whether the claimant sustained an injury arising out of and in the course of employment on November 21, 2003.

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W. 2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

It has been found that this injury occurred on November 7, 2003.  The claimant is not a very good historian as to the date of this injury.  However, it stands to reason that her recollection of the date of injury was better closer in time to the date that it occurred.  At that time she chose November 7, 2003 as the date of the injury.

The next issue is whether the claimant gave timely notice of her injury pursuant to Iowa Code section 85.23.

Section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from the date of the occurrence, unless the employer has actual knowledge of the occurrence of the injury.

The purpose of the 90-day notice or actual knowledge requirement is to give the employer an opportunity to timely investigate the facts surrounding the injury.  The actual knowledge alternative to notice is met when the employer, as a reasonably conscientious manager, is alerted to the possibility of a potential compensation claim through information which makes the employer aware that the injury occurred and that it may be work related.  Dillinger v. City of Sioux City, 368 N.W.2d 176 (Iowa 1985); Robinson v. Dep't of Transp., 296 N.W.2d 809 (Iowa 1980).  The time period for giving notice does not begin to run until the claimant as a reasonable person, should recognize the nature, seriousness and probable compensable character of the injury.  The reasonableness of claimant's conduct is to be judged in light of claimant's education and intelligence.  Claimant must know enough about the condition or incident to realize that it is both serious and work connected.  Positive medical information is unnecessary if information from any source gives notice of the condition's probable compensability.  Robinson, 296 N.W.2d at 812.

Failure to give notice is an affirmative defense, which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 N.W. 91 (1940).

At the time, that the injury occurred the claimant did not believe that the injury was serious and she was able to continue working without medical treatment or accommodation.  The lack of significant problem at the time the injury likely explains why the claimant had difficulty identifying the specific date of that injury.  When the claimant realized that she had sustained serious work connected injury she immediately reported it to the employer.  The claimant had such knowledge on February 16, 2004. The claimant has complied with Iowa Code section 85.23.

The next issue is the extent of claimant’s entitlement to healing period benefits.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App., 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

The claimant claims healing period benefits for 34.143 weeks for the periods from January 6, 2004 to May 17, 2004; May 20, 2004 to July 1, 2004; July 13, 2004 to August 2, 2004; August 11, 2004 to August 23, 2004; August 25, 2005 to August 29, 2004 and September 2, 2004 to September 27, 2004.  The record shows that these periods were healing periods for the work injury.  The claimant is entitled to payment for these times she was off of work and healing.

The next issue is the extent of claimant’s entitlement to permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

Industrial disability or loss of earning capacity is a concept that is quite similar to impairment of earning capacity, an element of damage in a tort case.  Impairment of physical capacity creates an inference of lessened earning capacity.  The basic element to be determined, however, is the reduction in value of the general earning capacity of the person, rather than the loss of wages or earnings in a specific occupation.  Post-injury earnings create a presumption of earning capacity but are not synonymous with earning capacity.  The presumption may be rebutted by evidence showing the earnings to be an unreliable indicator.  Bearce v. FMC Corp., 465 N.W.2d 531 (Iowa 1991); DeWall v. Prentice, 224 N.W.2d 428, 435 (Iowa 1974); Carradus v. Lange, 203 N.W.2d 565 (Iowa 1973); Holmquist v. Volkswagon of America, Inc., 261 N.W.2d 516 (Iowa App. 1977) A.L.R.3d 143; Michael v. Harrison County, Thirty-fourth Biennial Report of the Industrial Commissioner 218 (1979); 2 Larson Workmen's Compensation Law, sections 57.21 and 57.31.

The record does not show any permanent restrictions.  The claimant does have some permanent impairment.  The claimant earns slightly less than she did at the time of her injury.  She may have been able to return to her old occupation but never applied. The claimant’s industrial disability is not substantial.

Having considered all of the factors of industrial disability, it is concluded that the claimant has sustained a ten percent industrial loss entitling her to 50 weeks permanent partial disability pursuant to Iowa Code section 85.34(2)(u).

The next issue is the commencement date for permanent partial disability.  The undersigned concludes that the claimant reached the end of her healing period on September 27, 2004.  The commencement date is September 28, 2004.

The last issue is whether the claimant is entitled to payment of medical expenses pursuant to Iowa Code section 85.27.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen October 16, 1975).

The medical expenses claimed are set out in exhibit J and K.  The defendants do not dispute that charges are fair and reasonable or that the treatment was fair and reasonable.  The defendants acknowledge that the treatment was causally connected to the claimed injury.  Having found that the injury arose out of and in course of the employment and that it was reported timely pursuant to Iowa Code section 85.23, it is concluded that the claimant is entitled to payment of the medical expenses including mileage in the total amount of $33,771.77.

ORDER

Therefore it is ordered:

That defendants shall pay thirty-four point one four three (34.143) weeks of healing period benefits for the periods from January 6, 2004 to May 17, 2004; May 20, 2004 to July 1, 2004; July 13, 2004 to August 2, 2004; August 11, 2004 to August 23, 2004; August 25, 2005 to August 29, 2004 and September 2, 2004 to September 27, 2004 at the rate of two hundred fifty-nine and 62/100 dollars ($259.62) per week.

That defendants shall pay claimant fifty (50) weeks of permanent partial disability commencing September 28, 2004 at the rate of two hundred fifty-nine and 62/100 dollars ($259.62) per week.

Accrued benefits shall be paid in lump sum together with interest pursuant to Iowa Code section 85.30 with subsequent reports of injury pursuant to rule 876 IAC 3.1.

That defendants shall pay claimant’s medical expenses including mileage in the total amount of thirty-three thousand and seven hundred seventy-one and 77/100 dollars ($33,771.77).

Signed and filed this __24th _ day of June, 2005.

   ________________________







     RON POHLMAN







   DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER
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