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STATEMENT OF THE CASE

This is a consolidated contested case proceeding under Iowa Code chapters 85 and 17A.  Claimant, David Rice, sustained a stipulated work injury in the employ of defendant All State Gutter on June 7, 1999 (file no. 1251194) and claims to have sustained another on July 21, 1999 (1262259).  He accordingly now seeks benefits under the Iowa Workers’ Compensation Act from All State Gutter and its insurance carrier, Hawkeye Security Insurance Co.  

The two cases were heard and fully submitted in Des Moines, Iowa, on April 8, 2002.  The record consists of Rice’s exhibit A, defendants’ exhibits 1-34 and the testimony of Rice and Mike Fuller.    

ISSUES

FILE NO. 1251194 (JUNE 7, 1999)

STIPULATIONS:

1. Rice sustained injury arising out of and in the course of employment on June 7, 1999.

2. Permanent disability, if any, should be compensated by the industrial method (loss of earning capacity).

3. On the date of injury, Rice was married, entitled to four exemptions, and had gross weekly wages of $489.34.  Applicable agency rate tables yield a compensation rate of $327.98, which is hereby adopted.

4. Entitlement to medical benefits is not in dispute.

5. Defendants are entitled to credit for benefits paid.

ISSUES FOR RESOLUTION:

1. Whether the injury caused either temporary or permanent disability.

2. Extent of temporary disability.

3. Extent and commencement date of permanent disability.

FILE NO. 1262259 (JULY 21, 1999)

STIPULATIONS:

1. Permanent disability, if any, should be compensated by the industrial method.

2. On the alleged date of injury, Rice was married, entitled to four exemptions, and had gross weekly wages of $489.34.  On those facts, applicable agency rate tables yield a compensation rate of $329.03, which is hereby adopted.

3. Entitlement to medical benefits is not in dispute.

ISSUES FOR RESOLUTION:

1. Whether Rice sustained injury arising out of and in the course of employment.

2. Whether the injury caused temporary or permanent disability.

3. Extent of temporary disability.

4. Extent and commencement date of permanent disability.

FINDINGS OF FACT

David Rice, age 42, was employed as a gutter installer by All State Gutter in June and July 1999.  On June 7, he stepped in a hole while carrying a ladder.  He claims this admitted injury permanently exacerbated his preexisting low back and left shoulder problems.  On July 21, he claims to have experienced sharp pain in the low back while loading coils of gutter into a truck.

Rice was not, however, a credible witness in his own behalf.  In answers to interrogatories, he failed to disclose several former employers and relevant workers’ compensation claims.  He sold large quantities of scrap metal to a recycling business, almost certainly including usable quantities of coiled gutter – constituting, in effect, theft from his employer.  On several occasions at trial, he claimed to “not remember” why he had been discharged by various employers.  This is simply not believable.  People who are fired do not forget the reason why.  Buttressing this conclusion, Rice subsequently proved able to “remember” why he had been fired when prompted on cross-examination.  Much of his deposition testimony was evasive or unresponsive.  The record amply demonstrates that Rice has for many years and on many occasions engaged in deceptive practices in order to obtain and abuse narcotic medications, although he falsely testified in his deposition that he only rarely used such medications before 1999 and that doctors thereafter “masked his pain” and got him “hooked” on pain pills (Exhibit 29, pp. 68-71).  Further, Rice’s contempt for lawful authority has been demonstrated by conviction of driving on a suspended license.  In short, if he is to prevail here it must be on the basis of more reliable evidence than his own testimony.

Rice first sought care for his stipulated injury on June 8, 1999.  Chart notes of Marlene A. Gernes, D.O., record:

[History of present illness]: a 39 y/o/w/m who states that he works at All-State Gutter and was at a job yesterday of 6/7/99 when he was stepping off a ladder and stepped in a hole about a foot deep with his left foot.  Did not fall to the ground but found himself twisting his back.  He states that he had pain at the time, went home last night and took some Excedrin and Darvocet, got some relief.  He did not work today thinking that if he rested a day it would help.

[Previous medical history] is significant in that he has had a history of chronic left shoulder pain, carpal tunnel pain and back pain.  He also has a history of narcotic addiction.

(Exhibit 17, p. 12).

Rice complained of back tenderness (“quite readily” asked for narcotics), and a notation of shoulder pain is also recorded.  He was taken off work to June 15 and scheduled for physical therapy.  However, he was discharged from physical therapy services on July 11 after failing to appear for follow-up appointments.  On June 11, apparently Rice’s last physical therapy visit, chart notes reflect continued low back and shoulder pain.  (Exhibit 19, p. 11A).

Although the contemporary medical records mostly note back complaints (Dr. Gernes’ assessment was acute lumbar strain and history of narcotic addiction), Rice’s petition claims only a shoulder injury, and his testimony at trial concerning this incident dealt almost entirely with shoulder complaints.  

Rice did have a significant history of previous shoulder injuries, especially including a violent assault in late 1994 when an antagonist apparently attempted to pull him out of a moving car by the left arm, resulting in two to three months of “constant pain.” (Exhibit 6, pp. 16-17).

In any event, Rice returned to his regular job without restriction and has had no further shoulder treatment of any kind.  He was so employed on or about July 21 when he claims to have experienced a sharp pain in the low back while loading coils of gutter into a truck.  In deposition testimony given October 16, 2001, co-worker Rick Swenson offered confirmation that Rice grunted in apparent distress and subsequently worked at less than full speed.  (Swenson deposition, pp. 9, 11).  In his deposition testimony of October 16, 2001, Rice described the incident as follows:

A.  We was loading a 400-pound coil onto the machine in the back of a truck, and I was just lifting it up, and I had about a quarter of an inch left to go, and I just give it a final push, and that’s when I felt the instant pain going into my low back and my tailbone and my hips, in that area.

(Exhibit 29, p. 61).

As it happens, Rice has a lengthy history of low back pain and injury dating to at least January 1984, when he was briefly taken off work following a fall resulting in lumbar pain with radiation to the left leg.  Medical records in evidence also reflect back complaints or injury in 1986, 1989, 1991 (complaints of problems off and on for five years after a motor vehicle accident (Exhibit 17, p. 31), 1992, 1993, 1994, 1995 and 1998.  On October 21, 1998, for example, he appeared at a hospital emergency center with this history:

[Patient] has [complaints of] lower back pain for 3 weeks.  Pt states he was leaving a restaurante (sic) on 10/17/98 when he developed “sharp” lower back pain, that caused his knees to buckle – Pt states he has radiation of pain around to his [right] side et [right] groin area. . . Pt states [illegible] 1 mo ago he was falling off of some loose stairs and twisted side ways.  Pt. states pain has been getting worse

(Exhibit 6, p. 1).

Chart notes on this visit also record mention of the now 10-year old motor vehicle accident.  X-rays were normal and a diagnosis of acute myofascial back strain was given.

Following the July incident, Rice visited and was treated by numerous physicians.  The extent to which he really needed back treatment is, however, clouded by his continuing and extremely persistent efforts to obtain narcotic medications – a pattern that medical records reveal has been consistent for many years.  Rice was identified as a “possible drug seeker” as early as 1988 (Exhibit 6, p. 20), and specific orders to deny him Darvocet were entered as early as 1991 (Exhibit 17, p. 30).  The voluminous medical records are remarkable for the number of physicians who have recognized and commented on Rice’s addiction and drug-seeking behaviors, in many cases noting refusal to prescribe further medications.

On June 16, 1999, after the stipulated injury but over a month before the injury Rice now claims as the cause of his back problem, he gave a revealing form history to Des Moines Orthopedic Surgeons as follows:

What date did your symptom(s) first appear?  Years – most recent constant pain Sept. 98
Describe how the injury occurred:  moving out of trailer home fell or tripped on stair railing
(Exhibit 13, p. 19).

Rice’s first treatment following the July incident was received from Sue Donahue, D.O.  Her chart notes record:

SUBJECTIVE: This 39 yr. Old is here on work comp. from Allstate Gutter because of “throwing his back out.”  . . .  He was lifting a 340-400 lb. object, lifting it up with another gentleman & he experienced some low back pain.  He finished out that job, working about 2 hrs. but then went home & has not worked Thursday or Friday.  He says that he does have a [history] of back problems & injuries.  He had an accident when he was younger.  He injured his back last fall & says that he’s injured it a couple of times since then.  He actually also has a [history] of going down some stairs, losing his balance & “jamming his back.”  . . .  Currently, he’s complaining of just low back pain.  He has a hard time being specific, states that it’s just very uncomfortable & he’s having a hard time sleeping.

(Exhibit 7, p. 3).

Dr. Donahue found tenderness in the lumbar spine, but no spasm.  Straight leg raising (a test for nerve impingement) was negative.  There were no neurological signs or symptoms.  On a diagnosis of low back pain without appreciable spasm, Dr. Donahue released Rice to work with temporary restrictions.

Rice did not, however, return immediately to work.  He saw Dr. Donahue again on August 2, complaining of inability to stand or sit more than five minutes at a time and spending most of his day in bed.  Dr. Donahue again found tenderness without spasm or other sign of injury.  Her chart notes reflect puzzlement:

PLAN:  I do not really find any objective findings on exam.  I am not sure why he cannot return to work.  He did have x-rays, according to him, last Fall through Broadlawn’s and states those were negative.  . . .  I really do not have a diagnosis at this point, except for low back pain.  I think he definitely needs to fill Celebrex and start taking it.  I think he can return to light-duty.  At this point, we should either seek orthopedic consult and/or try [physical therapy] again though I do not have a real good feeling for the diagnosis here.

(Exhibit 7, p. 1).

Rice was thereafter seen by a number of physicians, especially including Daniel McGuire, M.D., and Paul From, M.D., for back care, and James Blessman, M.D., for pain relief.  An MRI scan performed February 22, 2000, was read by orthopedic surgeon McGuire as showing a narrow canal, and no surgical recommendation was made.  However, the scan was read two years later (February 27, 2002) by evaluating physician Jerome G. Bashara, M.D., also an orthopedic surgeon, as demonstrating a herniated disc at L4-5.  

Rice maintained employment at All State Gutter until November 22, 2000, at which time he resigned due to a professed inability to continue.  He has not sought subsequent employment.

Expert opinion as to the cause of Rice’s back distress is at sharp variance.  Dr. Blessman, of the Mercy Medical Center Pain Center, charted the following on January 3, 2000:

Seen today, follow up his chronic arthritic pain.  It is primarily pain in his back.  He aggravated it at work when he was lifting a 400 lbs coil of [steel] to put up gutters.  This occurred earlier this spring in about May or June of ’99.  I have been seeing him on an intermittent basis ever since then.  His work comp insurance carrier has not accepted this as being work related yet but that is what the patient believes and it certainly makes sense to me that the work related lifting injury at least aggravated a pre-existing arthritic or degenerative disease of the spine condition.

(Exhibit 18, p. 13).

Dr. McGuire’s opinions are not particularly specific as to causation, but on balance do not support Rice’s theory.  On February 21, 2000, he wrote that Rice had underlying osteoarthritis manifested by rotator cuff problems, carpal tunnel problems and spondylolisis of the neck and low back, but “[m]ost complaints are from preexisting problems.”  (Exhibit 13, p. 10A).  On April 7, 2000, Dr. McGuire recommended against surgical intervention, but suggested that he be tested to determine appropriate work restrictions.  “Many of these restrictions are not related to the work incident, but to his age and musculoskeletal condition.”  (Exhibit 13, p. 9).

In November 2000, Dr. McGuire’s associate Lynn Nelson, M.D., read the February MRI scan as reflecting spinal stenosis and degenerative disc protrusion at L4-5.  Dr. McGuire referred Rice to a clinical psychologist, Sam Graham, Ph.D., who diagnosed a somatoform disorder or conversion disorder suggesting an individual who may utilize physical complaints to manipulate others and who experiences increased physical complaints at times of stress.  Individuals with a similar clinical profile often have a hystroid adjustment to life and develop patterns of invalidism.  (Exhibit 16, pp. 1-4).  On December 11, 2001, Dr. Nelson offered the following opinion:

1. Mr. Rice’s spinal stenosis is a pre-existing condition.

2. A lifting restriction of 80 pounds is appropriate, based on Mr.            Rice’s functional capacity evaluation.  This is indeed based            on pre-existing conditions.

(Exhibit 13, p. 1A.)

Dr. Nelson deferred to Dr. From as to whether work incidents had aggravated Rice’s preexisting condition.  Dr. From clearly thinks not.  In a report bearing no obvious date but identified by defendants as October 29, 2001, Dr. From reviewed Rice’s extensive medical records and history, concluding:

I believe I can state with a reasonable degree of medical probability and certainty, that his more recent shoulder complaints are related to conditions existing prior to his alleged injury of June 7, 1999.  As has been pointed out, he had been treated on numerous occasions for similar complaints prior to the alleged work injury.

I do believe that his complaints of back pain have been chronic in nature and preceded any alleged work injuries of July 21, 1999.  I believe this to be true on the basis of medical certainty and probability.

. . . 

I have no recommendations for any further medical treatment for Mr. Rice as related to any alleged work incidents.  I do not believe there have been any exacerbation’s (sic) of his prior problems by the alleged work incidents, and believe that only counseling and possibly occasional physical therapy might be indicated for those complaints.  The use of any sort of analgesics should be markedly discouraged in this case.  I believe Mr. Rice is capable of the same work he was able to do prior to the alleged work injury incidents.

(Exhibit 17, p. 5).

Another treating physician, internal medicine specialist Jay A. Rosenberger, D.O. agreed in a report dated November 19, 2001:

As per Dr. From’s rather lengthy review, I would concur with his statements.  This is a very unfortunate situation but it is clear that David has a long history of drug dependence and drug seeking behavior.  

It also is clear that he has had multiple evaluations for his musculoskeletal complaints to include my evaluation.  I would concur with Dr. From’s assessment that these do not represent new problems related to specific new work injuries but are clearly a demonstrated pattern of ongoing problems.  In addition, they clearly do represent ongoing problems with narcotic dependence.

(Exhibit 9, p. 1).

On the other hand, orthopedic surgeon Jerome G. Bashara, M.D., evaluated Rice at the request of his attorney, and reached a different conclusion in part.  Dr. Bashara finds that Rice’s back problems stem from a substantial aggravation of a preexisting condition by reason of the June 1999 work injury, but that shoulder complaints “may” have resulted from repetitive movements installing gutters but “there is no significant documentation of a work related injury while working at that company.”  (Exhibit 12, p. 4).

CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence, Iowa Rule of Civil Procedure 14(f).

Claimant has the burden of proving by a preponderance of the evidence that the alleged injury occurred and that it arose out of and in the course of employment, McDowell v. Town of Clarksville, 241 N.W.2d 904 (Iowa 1976); Musselman v. Central Telephone Co., 261 Iowa 352, 154 N.W.2d 128 (1967).  The words “arising out of” refer to the cause or source of the injury.  The words “in the course of” refer to the time, place and circumstances of injury, Sheerin v. Holin Co., 380 N.W.2d 415 (Iowa 1986); McClure v. Union, et al., Counties, 188 N.W.2d 283 (Iowa 1971).  The requirement is satisfied by proof of a causal relationship between the employment and the injury, Sheerin.

Claimant also has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability upon which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  Blacksmith v. All-American, Inc., 290 N.W.2d 348 (Iowa 1980); Holmes v. Bruce Motor Freight, Inc., 215 N.W.2d 296 (Iowa 1974).
The question of causal connection is essentially within the domain of expert testimony.  Bradshaw v. Iowa Methodist Hospital, 251 Iowa 375, 101 N.W.2d 167 (Iowa 1960).  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  The weight to be given to any expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts relied upon by the expert as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  Sondag v. Ferris Hardware, 220 N.W.2d 903 (Iowa 1974); Anderson v. Oscar Mayer & Co., 217 N.W.2d 531 (Iowa 1974).

A work injury on June 7, 1999 is stipulated, but the claim of July 21, 1999 is disputed.  Based on the testimony of Rick Swenson, it is found that Rice did experience an injurious event on July 21, 1999.  However, the most persuasive medical opinion fails to establish a causal link between the temporary disability claimed subsequent to November 23, 2000 (Hearing Report) or to permanent disability with respect to either his arm or back.  

No medical opinion finds a permanent shoulder injury causally related to a work incident at All State Gutter.  Dr. Blessman and Dr. Bashara do find back impairment, but Drs. McGuire, From, Rosenberger and Nelson do not.  It is noted that Rice has a long history of similar back complaints arising from a degenerative condition and that in June 1999 – prior to the second incident – complained of back pain continuing constantly since a slip in the fall of 1998.  Drs. McGuire, From, Rosenberger and Nelson were all treating physicians, while Dr. Bashara saw Rice only once, for an independent medical evaluation.  As previously noted, Rice’s testimony is very suspect, and his history of actively seeking narcotic medications – in conjunction with the psychological profile offered by Dr. Graham – goes far in providing an alternate explanation for continued pain complaints.

On balance, Rice fails to meet his burden of proof.  

ORDER

THEREFORE, IT IS ORDERED:

FILE NO. 1251194 (JUNE 7, 1999)

Rice takes nothing.

Costs are taxed to Rice.

FILE NO. 1262259  (JULY 21, 1999)

Rice takes nothing.

Costs are taxed to Rice.

Signed and filed this 26th day of June, 2002.

 ________________________
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