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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

BRADLEY HUFF,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 5010335

ABF FREIGHT SYSTEM, INC.,
  :



  :                    A R B I T R A T I O N


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

ACE USA WORKERS’
  :

COMPENSATION,
  :



  :


Insurance Carrier,
  :


Defendants.
  :     HEAD NOTE NO.:  2500
______________________________________________________________________

STATEMENT OF THE CASE

This is a contested case proceeding in arbitration under Iowa Code chapters 85 and 17A.  Claimant, Bradley Huff, claims to have sustained a work injury in the employ of defendant ABF Freight System, Inc., on February 5, 2002, and now seeks benefits under the Iowa Workers’ Compensation Act from that employer and its insurance carrier, defendant ACE USA Workers’ Compensation.  Huff’s petition originally named Willis Coroon as defendant insurance carrier, but all parties agreed at trial to substitute ACE USA as the correct party defendant.

The claim was heard and fully submitted in Des Moines, Iowa, on September 25, 2006.  The record consists of Huff’s exhibits 1-11, defendants’ exhibits A-DD, and the testimony of Huff and Terry Hindt.

ISSUES

STIPULATIONS:

1. An employment relationship existed between Huff and ABF Freight System on February 5, 2002.

2. Huff was off work during the time claimed as temporary disability:  February 5 – March 26, 2002.

3. Permanent disability, if any, should be compensated by the industrial method.
4. The correct rate of weekly compensation is $534.27.

5. If called, providers of disputed medical treatment would testify that the treatment and associated costs were reasonable and necessary; defendants offer no contrary proof.

ISSUES FOR RESOLUTION:

1. Whether Huff sustained injury arising out of and in the course of employment on February 5, 2002.

2. Whether the injury caused either temporary or permanent disability.

3. Extent of temporary disability.

4. Extent and commencement date of permanent disability.

5. Entitlement to medical benefits.

6. Whether penalty benefits should be imposed.

FINDINGS OF FACT

Bradley Huff, age 57, was a “driver/dockman” for ABF Freight System, Inc. (“ABF”) for 23 years prior to February 5, 2002.  His duties included loading truck trailers and delivering “local” freight limited to the state of Iowa.  According to his petition, Huff claims to have sustained injury to the neck, back, and arm through cumulative trauma on February 5, 2002.

Huff’s medical history is significant for shoulder and low back surgery in 1999, the latter accomplished by Chad Abernathey, M.D.  Huff’s legal history is significant for multiple claims against ABF litigated before this agency and involving many of the same complaints at issue in this claim.

Huff filed an earlier contested case proceeding against ABF alleging injuries on November 24, 1997 and/or November 15, 1999 (the date of surgery).  An arbitration decision in evidence as Exhibit B issued on April 30, 2003, finding that the 1997 injury did not cause temporary or permanent disability and Huff failed to establish that he sustained injury on November 15, 1999.  The decision specifically noted that no determination was made regarding several other potential injury dates, including February 5, 2002.  (Exhibit B, page 8)  That decision, now constituting final agency action, held:

Claimant has failed to prove that the November 27, 1997 injury was the cause of either a temporary or permanent disability.  Claimant missed no work because of the November 24, 1997, incident prior to May 1999.  He did not seek medical treatment for problems with his lower back and shoulder until December 1998.  The treatment from December 1998 to May 1999 was conservative and claimant’s continuing complaints through May 1999 were attributed to non-work activities.  On May 10, claimant had the incident regarding the door latch.  It was after that event he missed work and had aggressive medical treatment, including surgery.  No doctor has opined that the November 24, 1997, incident caused a temporary or permanent disability or a need for surgery.  In fact, Dr. Abernathey noted that claimant told him that his symptoms started on May 10, 1999.  Also, claimant testified that his low back symptoms intensified immensely following the May 10, 1999, incident and physical therapy.  Claimant has failed to prove the November 24, 1997, injury caused a temporary or permanent disability.

(Ex. B, p. 8)

As defendants repeatedly stress, Huff has complained of chronic back and shoulder symptoms long prior to February 2002.  In deposition testimony given June 12, 2000 in connection with the 1997 and 1999 claims, Huff related continuing problems with the 1997 incident in which he was struck by a falling desk:

Q.  And the pain in your right shoulder never went away?

A.  No.

. . . 

Q.  And even though you didn’t go to the doctor, what I’m hearing is that the pain from that incident never went away?

A.  Right.

Q.  And it was in your neck and your shoulder and down into your lower back as well?

A.  Right.

Q.  And that pain, even into your lower back, stayed there over the months after that?

A.  Right.

Q.  Had you, at any time prior to that incident, had neck pain or right shoulder pain or low back pain?

A.  No.

(Ex. M, pp. 22-23)

Huff also previously litigated a claimed work injury of November 14, 2001, decided by the agency on July 19, 2004.  (Ex. P)  This claim also involved onset of back (and right arm) pain while sorting and segregating groceries.  The presiding deputy workers’ compensation commissioner noted that Huff demonstrated “a great deal of hostility to ABF” to the diminishment of his credibility in that claim.  (Ex. P, p. 2)  Noting the absence of medical opinion causally tying Huff’s condition in November and December 2001 to an injury on November 14, 2001 along with the preexisting history of chronic back and shoulder pain, it was found that Huff failed to meet his burden of establishing a compensable work injury on November 14, 2001.  (Ex. P, p. 4)

Notwithstanding Huff’s complaints, however, no permanent activity restrictions were imposed by any of his treating physicians prior to his current claim of injury:  February 5, 2002.

On February 5, 2002, Huff was unable to perform his assigned duties because he would not get back to Cedar Rapids place in time to attend a medical appointment for a lumbar steroid injection related to his previous claimed injuries.  Instead, he was assigned to a job requiring him to “sort and segregate” cargo – a job with significant physical demands that Huff would normally avoid by exercising seniority rights under the collective bargaining agreement.  Huff has long been an active member, steward and committeeman in the Teamsters Union, and ABF attributes the claimed increase in symptoms to resentment over his assignment to undesirable duty.  As Huff describes “sort and segregate,” the job requires bending, twisting and lifting while palletizing goods weighing up to fifty or sixty pounds.  Doing so on February 5, 2002, he alleges, resulted in greatly increased low back pain with similar symptoms and at the site of previous surgery.  Huff was unable to finish the job and called ABF to send assistance.  

Huff received care on the same day at Mercy Medical Center Trauma Center, where he was given a three-day release from work and temporary lifting and twisting restrictions.  (Ex. 2, p. 1)  He also later received the previously-scheduled steroid injection.  

Defendants denied liability for further care, after which Huff presented on February 18, 2002, to his family physician, Mark A. Hogenson, M.D., with this history:

Ongoing problem with low back discomfort.  Is also having right shoulder discomfort.  Has had surgery by [handwritten correction:] Abernathy [sic] on his back and Dr. Fabiano for his right shoulder.  He is in Workman’s Comp and litigation for both problems.  Recently, the first part of February, was driving his truck and did some heavy lifting that he is not used to and has re-aggravated his low back pain.  It’s primarily in the mid and left low back area.  He is scheduled to see Dr. Abernathey next week for f/u.  He would like me to get involved to kind of oversee things.  He wants to continue working but wants to be given an excuse from doing any sorting and segregating that requires lifting and turning and twisting of his cargo.  Doesn’t have any radicular symptoms.

(Ex. 4, p. 2)

Dr. Hogenson complied with Huff’s request and issued a work restriction limiting his patient to jobs “involving no sorting and segregating.”  (Ex. 4, p. 1)  Huff next returned to Dr. Abernathey, who, on February 25, 2002, released him to Dr. Hogenson’s continued care without further recommendations.  (Ex. D, p. 1)

ABF refused to honor the “sort and segregate” restriction imposed by Dr. Hogenson, referring Huff instead for evaluation by occupational specialist David R. Durand, D.O.  Exhibit Z, Dr. Durand’s records, appears to be incomplete; however, this note dated April 3, 2002, is legible:

This is a clarification on a note dated 3/26/02.  In that note under ASSESSMENT & PLAN, I stated that there should be no new restrictions.  By new restrictions, I meant there should be no restrictions placed on this worker’s activities as a result of the reported injury on 2/5/02.  If there are restrictions on this individual’s activities for other reasons, such as previous back injury or injuries to other portions of his body, this statement should not be construed as removing or diminishing any restrictions on injuries outside the scope of this evaluation.

(Ex. Z)

Dr. Durand’s contribution to the record is interpreted as an opinion on causation rather than as to whether or not activity restrictions are advisable generally.

The applicable ABF union contract provided that if two physicians disagreed concerning restrictions, labor and management were to select a third physician whose opinion would be “final and binding” on the parties.  (Ex. 8, p. 8)  ABF and Huff thereupon selected orthopedic surgeon and occupational physician Ray Miller, M.D., to whom Huff presented on April 15, 2002.  Following his examination, Dr. Miller noted that Huff should wear an elbow “bandit” (the meaning of which is unknown) and imposed these permanent activity restrictions:

1. No sort & segregate

2. Push/Pull/lift limit 60 lbs

3. limit 20 lifts/stop in 50-60 lb Range

4. 2 wheeler for 200 lbs or less (greater than 60 lbs)

5. Use Pallet Jack For Greater than 200 lbs.

(Ex. 1, p. 1)

ABF refused to honor these restrictions and discharged Huff from employment.  Huff subsequently accepted a union pension in May 2003 and has not worked since then.  He will not accept further employment as a trucker lest the pension be lost.
The crucial issue here is whether the imposition of activity restrictions and Huff’s subsequent loss of employment is causally linked to the claimed injury of February 5, 2002.  Medical opinion on that issue is at some variance.

In a report to Huff’s counsel dated November 18, 2005, Dr. Miller stated:

It appears that Mr. Huff sustained an aggravation of his preexisting condition on 11/14/2001.  Mr. Huff had a prior L5-S1 disk excision by Dr. Abernathey on 11/16/1999.  He sustained an injury working in a warehouse doing sort and segregate on 11/14/2001.  A subsequent MRI of the lumbosacral spine showed some small recurrent disk at L5-S1, suggesting a recurrent injury or aggravation.  I do not identify specific changes on the episode of 02/05/2002 that would be considered an aggravation.

(Ex U, p.3)

However, in a subsequent report dated February 3, 2006, Dr. Miller offered a more nuanced opinion:

Mr. Huff’s current complaints and symptoms are attributable and consistent with his previous back surgery, as well as the work related injuries of 11/14/2001 and 02/05/2002.  It is noted that although the injuries of 02/05/2002 did not cause further structural damage as assessed by MRI evaluation, it did significantly increase Mr. Huff’s symptoms and decrease, therefore, his physical abilities.  The injury of 02/05/2002 would be considered an aggravation of Mr. Huff’s preexisting condition with the definition of aggravation given in the Guides to the Evaluation of Permanent Impairment – 5th Edition on page 599 as, “A factor that adversely alters the course or progression of the medical impairment.  Worsening of a preexisting medical condition or impairment.”

(Ex. 1, p. 9)

In deposition testimony given April 6, 2006, Dr. Miller clarified that the February 5, 2002 incident did not cause objective sign of further damage, that his opinion relative “aggravation” was based on Huff’s subjective account, and that the same restrictions would have been appropriate prior to February 5, 2002:

Q.  Did you find anything in your evaluation in February of ’06 that gave you reason to believe objectively that there was any further mechanical damage to his low back from February 5th, 2002?

A.  No.

Q.  Have you ever seen anything to show a mechanical low back change on February 5th, 2002?

A.  Objectively?

Q.  Yes.

A.  No. 

Q.  So to the extent that your opinion regarding the relationship with the restrictions to February 5th, 2002, changed when you did your IME, it sounds like it was based upon subjective reports of the claimant, of Mr. Huff.

A.  Right.

(Ex. DD, pp. 10-11)

. . . 

Q.  Is there any way that you are able to delineate what part of that – or whether or not the positive findings on the objective examination come from a February 2002 incident as opposed to a November 2001 incident?

A.  No.

(Ex. DD, p. 15)

. . . 

Q. . . . Are those restrictions still related to the problems that pre-existed February 2002?

A.  Those restrictions would have been appropriate before February 2002, and they were appropriate after February 2002.

. . . 

Q.  Your opinion with regard to restrictions would encompass not only the February 5th, 2002, incident, but those that pre-existed?

A.  Yes.

(Ex. DD, p. 28)

Dr. Hogenson’s report dated September 28, 2004 is also supportive of a defense perspective:

I have reviewed my office records again, and it appears to the best of my knowledge, that Mr. Huff’s complaint of chronic back pain appears to be a temporarily [sic] flare up or aggravation of his pre-existing chronic condition of his back pain.

(Ex. R, p. 2)

Dr. Hogenson’s report dated July 26, 2006 was even more specific:

I have again reviewed Mr. Huff’s chart completely, and in addition, have reviewed the information that you sent on 07-12-06.  As I reviewed these records, it again becomes a bit confusing to me because these evaluations occurred two and three years ago, and also that I was not involved initially with any of the immediate exams when Mr. Huff had his acute pain.  However, it appears to me from my best recollection, and in reviewing the records, that Mr. Huff’s complaint of aggravation of his back pain from the February 5, 2002 incident was a temporary aggravation of a pre-existing condition.  I believe that his symptoms were an aggravation and flare up of his back pain and that no new structural changes or damage occurred.

(Ex. BB, p. 1)
Neurosurgeon Chad D. Abernathey, M.D., the physician who performed Huff’s previous back surgery, offered this opinion on September 6, 2004:

2.  The patient did not identify any specific work related injury to me during our visits regarding an injury on February 5, 2002.

3.  I do not identify any specific new impairment and I did not consider any new restrictions other than previously provided compared to his 1999 surgery.

(Ex. T, p. 2)

Dr. Durand’s entirely consistent opinion has already been noted.

CONCLUSIONS OF LAW

Claimant bears the burden of establishing injury arising out of and in the course of employment.  Sparks v. Consolidated Indiana Coal Co., 195 Iowa 334, 190 N.W. 593 (1922).  The burden of proof is on the party asserting the affirmative in an administrative proceeding; that is, “on the party who would suffer loss if the issue were not established.”  I.R.C.P. 6.14(6); Wonder Life Co. v. Liddy, 207 N.W.2d 27 (Iowa 1973); Norland v. IDFS, 412 N.W.2d 904 (Iowa 1987).  Therefore, it remains claimant’s burden to establish entitlement to all such relief as is sought.

Where claimant has a preexisting condition or disability that is aggravated, accelerated, worsened or “lighted up” by employment, the condition is compensable.  See, Nicks v. Davenport Produce Co., 254 Iowa, 130, 134-135, 115 N.W.2d 812, and citations.  However, a disease which under any rational work is likely to progress so as to finally disable an employee does not become a “personal injury” under the Workers’ Compensation Act merely because it reaches a point of disablement while work for an employer is pursued.  It is only when there is a direct causal connection between the exertion of the employment and the injury that a compensation award can be made.  The question is whether the diseased condition was the cause, or whether the employment was a proximate contributing cause.  Musselman v. Central Telephone Company, 154 N.W.2d 128, 132 (Iowa 1967) citing Little v. Lagomarcino Grape Co., 235 Iowa 523, 529, 17 N.W.2d 120.  Whether an injury or disease has a direct causal connection with the employment, or arises independently thereof, is essentially within the domain of expert testimony, and the weight to be given such an opinion is for the finder of facts.  When an expert’s opinion is based upon an incomplete history it is not necessarily binding on the commissioner or the court.  It is then to be weighed together with the other facts and circumstances, the ultimate conclusion being for the finder of fact.  Musselman, supra; Bodish v. Fischer, Inc., 257 Iowa 521, 133 N.W.2d 867.

However, the employer's liability is limited to the extent of the aggravation.  The term aggravation is sometimes misapplied to activity that merely manifests the existence of a preexisting condition by causing it to produce the symptoms that are inherent to the condition.  DeJuarez v. IBP, Inc., File Nos. 1254856, 1254857 (App. Dec. 2003).  Correct use of the term aggravation indicates a change or worsening of the preexisting condition rather than mere manifestation of the condition.  Absent a permanent worsening or alteration of the preexisting condition, there is no entitlement to permanency benefits.

The evidence in this case demonstrates that Bradley Huff had a preexisting condition that was painfully exacerbated by his “sort and segregate” assignment on February 5, 2002.  That exacerbation arose directly from work activities and resulted in the need of medical care.  In addition, Huff was given a three-day release from work and temporary activity restrictions.  Accordingly, a compensable injury arose out of and in the course of employment.

However, the record convincingly shows that Huff’s underlying condition of malaise was not objectively worsened.  The medical opinion is generally consistent:  not only is there no objective proof of further damage, but the permanent activity restrictions eventually imposed by Dr. Miller would have been equally appropriate prior to the incident of February 5, 2002.  In effect, those restrictions were necessary due to Huff’s prior condition, but were issued as the direct result of a temporary flare-up of symptoms stemming from “sort and segregate” exertion on that date.

Under binding agency precedent as set forth in DeJuarez, noted above, absent proof of a permanent worsening or aggravation of Huff’s preexisting condition, his claim for permanency benefits must fail.

Iowa Code section 85.32 controls eligibility for temporary total disability:  “Except as to injuries resulting in permanent partial disability, compensation shall begin on the fourth day of disability after the injury.”
When Huff was first seen on February 5, 2005, he was given a three-day work release and temporary restrictions.  He did not receive further care until February 18, when he presented to Dr. Hogenson.  Under Iowa Code section 85.33, temporary total disability benefits are paid until the employee has either returned to work or is capable of “substantially similar” employment.  There is no showing that Huff was unable to work in substantially similar employment, truck driving, starting the fourth day after injury (as opposed to his disqualification for “sort and segregate”) and he is accordingly not entitled to temporary total disability benefits.  

Medical benefits are also at issue here.  Under Iowa Code section 85.27 the employer must furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers’ compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury or the worker has sought and received authorization from this agency for alternate medical care.  Freels v. Archer Daniels Midland Co., File No. 1151214 (App. Dec. 2000).  Defendants cannot admit injury arising out of and in the course of employment and claim the right to control medical treatment, but at the same time deny that the disabling condition is causally connected to the injury and therefore they are not liable for the disability.  Trade Professionals, Inc. v. Shriver, 661 N.W.2d 119 (Iowa 2003).  “Lack of authorization” was rejected as a disputed issue at hearing because defendants have at all times relevant disputed liability on this claim.

Claimant is entitled to an order of reimbursement only if he has paid treatment costs; otherwise, to an order directing the responsible defendants to make payments directly to the provider.  See, Krohn v. State, 420 N.W.2d 463 (Iowa 1988).  Defendants should also pay any lawful late payment fees imposed by providers.  Laughlin v. IBP, Inc., File No. 1020226 (App. Dec. 1995).

Included among the disputed medical costs attached to the hearing report are a number of specific items close in time to the incident on February 5, 2002:  Linn County Anesthesia and Dr. Parks ($870.00), Mercy Medical Center ($19.71), Dr. Hogenson ($143.00), and Dr. Abernathey ($173.36).  Other disputed charges, including some from the same service providers, are remote in time and have not been shown as causally related to the specific exacerbation of symptoms as opposed to Huff’s underlying condition.  Defendants shall pay the charges specified in this paragraph. 

Huff also claims entitlement to penalty benefits under Iowa Code section 86.13.  However, penalty benefits are awarded only for unreasonable nonpayment of weekly benefits and are not available when only medical benefits are awarded.  Zahn v. Iowa State Men’s Reformatory, 4 Iowa Indus. Comm’r. Rep. 409 (1983).  Penalties are therefore not in order.

ORDER

THEREFORE, IT IS ORDERED:

Defendants shall pay medical expenses identified above.

Costs are taxed to defendants.

Signed and filed this _____9th____ day of January, 2007.

   __________________________
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