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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

ANDRE VALIER WILSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5045065
REM ENTERPRISES,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

COMMERCE AND INDUSTRY
  :

INSURANCE COMPANY,
  :



  :


Insurance Carrier,
  :                 Head Note No.:  1402.30

Defendants.
  : 
______________________________________________________________________

STATEMENT OF THE CASE

Claimant, Andre Wilson, filed a petition in arbitration seeking workers’ compensation benefits from defendant, REM Enterprises (REM), employer, and Commerce and Industry Insurance Company, insurer, both as defendants.  This case was heard in Council Bluffs, Iowa, on September 3, 2014.  The record in this case consists of claimant’s exhibits 1 through 4, defendants exhibits A through F, and the testimony of claimant, Ida Van Scyoc, and Charles McGraw.  Claimant’s exhibits were not numbered and were numbered by the undersigned for clarity of the record.  Claimant’s counsel is requested to paginate his exhibits in future hearings. 
ISSUES

1. Whether claimant sustained an injury arising out of and in the course of employment. 
2. Whether the injury is a result of a temporary disability.

3. Whether the injury resulted in a permanent disability; and if so, 

4. The extent of claimant’s entitlement to permanent partial disability benefits. 

5. Whether there is a causal connection between the injury and the claimed medical expenses.

6. Whether defendants are liable for penalty under Iowa Code section 86.13.

FINDINGS OF FACT

Claimant testified that prior to work at REM, he drove a fork lift.  He testified he had no prior problems with his hands or wrists.  (Exhibit E, Deposition page 20)
Claimant began his employment with REM in February 2011.  Claimant worked at REM’s plant in Shenandoah, Iowa. REM manufactures flexible harrows.  The harrows are used to break up the ground for agricultural purposes.  (Ex. F)  REM’s name was later changed to Delta.  

Claimant testified he worked on machines that made the metal parts for the harrows.  Claimant would take a thin metal bar, also referred to by other witnesses as wire, and put them in machines to be bent.  These wire pieces weighed between one and one-half to two pounds each.  Claimant would put the piece into a machine, and with both hands, hit a button which put a bend in the piece of wire. 

Claimant testified that at every stage of the process, a rod, or wire, would get a different type of bend.  Claimant said that over the course of an eight hour day, he would make several hundred parts a day.  He testified that at various parts of the day, corresponding to breaks, he would be moved to a different machine.  The bent pieces would later be assembled to make a harrow, as shown in Exhibit F.  
Ida Van Scyoc testified she is the director of business development for Delta, formerly known as REM.  She manages the Shenandoah plant which employs approximately 12 people.  She said the business is seasonal, and in the spring and summer there is not a lot of demand for the harrows.  

Ms. Van Scyoc testified claimant was hired as a production worker.  Claimant also built pallets and did cleaning and organizing in the plant at Shenandoah.  As a production worker, claimant worked between one and one-half to two hours on a machine.  At every break, claimant changed machines.  

Ms. Van Scyoc testified different machines in the plant required different motions.  She acknowledged that production line workers use their hands a great deal.  She said that everyone who works as a production line worker goes through a period of time when they get a muscle-type of soreness in their arms from using the machines.  She said it is normal at the business for employees to initially have sore arms until they get used to the machines. 

Claimant testified that in approximately June of 2011 he began to experience numbness and have sharp pain in his hands and wrists.  Claimant testified he was told by Charles McGraw, and others at the REM plant, that it took a while to get used to the repetitive moving of rods or wires, but that his hands and arms would get used to the strain. 

Charles McGraw testified he is the shop supervisor at the REM plant in Shenandoah.  At the time of hearing, Mr. McGraw had worked for REM for approximately 8 years.  In his capacity, Mr. McGraw said he knew claimant and was familiar with claimant’s job at REM.  Mr. McGraw testified that, based on his personal experience, and his experience with working with other workers, it took a while for a person’s muscles to get used to the work at REM.  Mr. McGraw testified claimant told him his hands were bothering him.  Mr. McGraw told claimant that the soreness would occur during a “break in” period. 

On July 20, 2011, claimant was evaluated by Connie Holmes, ARNP, with complaints of bilateral tingling in the fingertips.  Symptoms had progressed over the last three weeks.  Claimant was assessed as having finger parasthesia and suspected carpal tunnel.  Claimant was given wrist splints.  (Ex. D, p. 20)  

On August 17, 2011, claimant was evaluated by Donald Bumgarner, M.D.  Claimant complained of persistent pain in the hands, wrists, and forearms for the past few weeks.  Claimant had excellent grip strength in both hands.  Claimant indicated he was diabetic.  Claimant was assessed as having bilateral carpal tunnel syndrome and as a diabetic type 2.  He was told to get his diabetes under control.  Claimant was told to wear wrist splints at night.  (Ex. D, p. 27)  Claimant testified Dr. Bumgarner told him that his diabetes was not causing problems with his wrists and hands.  

On September 7, 2011, claimant underwent electrodiagnostic studies for both upper extremities.  Findings were positive for bilateral carpal tunnel syndrome.  (Ex. D, p. 21) 

On September 29, 2011, claimant was evaluated by Nurse Practitioner Holmes.  Claimant indicated he did a job at REM requiring repetitive wrist motion.  Claimant was assessed as having bilateral carpal tunnel syndrome.  He was referred to a surgeon for follow up.  (Ex. D, p. 22) 

On October 4, 2011, claimant was evaluated by Subir Ray, M.D.  Claimant indicated numbness and tingling in his hands for many years.  Claimant denied having a history of diabetes.  Surgery was discussed and chosen as a treatment option.  (Ex. D, p. 23)  Claimant testified he did not tell Dr. Ray he had been having numbness and tingling in his hands for years.  He also testified he did not deny a history of diabetes with Dr. Ray.  
In a November 10, 2011 report Michael Gainer, M.D., gave his opinions of claimant’s condition following an independent medical evaluation (IME).  Dr. Gainer found claimant’s carpal tunnel syndrome was not related to his job at REM.  He believed that, based on the sudden severity of claimant’s carpal tunnel syndrome, that it was unlikely to be work related.  He believed claimant had carpal tunnel syndrome back to the 1980’s and that claimant’s diabetes was a factor in development of the carpal tunnel syndrome.  (Ex. D, pp. 25-26)

On November 18, 2011, claimant returned to follow up with Dr. Bumgarner.  Claimant had returned to work with accommodations at REM.  Claimant was allowed to continue to work at REM if he did not use his hands.  Claimant could return to work after surgical treatment of his carpal tunnel syndrome.  (Ex. D, p. 29) 

Claimant’s last day at work at REM was November 29, 2011.  (Ex. E, Deposition page 48)  

On January 30, 2012, claimant had a carpal tunnel release on the right performed by Dr. Ray.  (Ex. D, p. 35)

On February 7, 2012, claimant saw Dr. Ray in follow up for his right carpal tunnel release.  Claimant was doing well.  Most of his symptoms had disappeared.  Claimant had swollen wrists.  (Ex. D, p. 41) 

Beginning on November 29, 2011 claimant underwent a 12 week leave.  Claimant believed he was on FMLA leave.  Claimant testified that when he was not released to return to work by doctors by March 1, 2012, he was terminated at his job at REM.  Claimant said he did not receive any termination letter.  

Ms. Van Scyoc testified that because REM was a small company, they are not required by law to offer an FMLA leave.  She said that in claimant’s situation they gave him a 12 week leave of absence.  After claimant was not released by a doctor to return to work after the 12 weeks, he was terminated from his job at REM.  

On March 15, 2012, claimant underwent a carpal tunnel release on the left performed by Dr. Ray.  (Ex. D, pp. 44-45)

Claimant returned in follow up with Dr. Ray on March 20, 2012.  Claimant was doing remarkably well following his carpal tunnel release.  Claimant was told to slowly resume his activities on the left.  (Ex. D, p. 46)  Claimant testified Dr. Ray told him to do whatever he could do until he was fully recovered.  He testified he was not given any work restrictions by Dr. Ray.  (Ex. E, dep. p. 24) 

Claimant testified that Nurse Practitioner Holmes and Dr. Ray told him his condition was work related.  He testified no doctor has given him permanent restrictions regarding his upper extremities. 

Claimant testified that after he left REM he applied for a number of jobs but was not hired.  Claimant eventually went to work with his brother in a business doing a lawn mowing and small engine repair.  At the time of hearing, claimant worked for Superior Sales and Services.  At Superior, claimant repaired hydraulic and gas powered tools used for railroad maintenance.  (Ex. E, Dep. p. 6, 7) 

Mr. McGraw testified that he has worked for 6 years at REM.  During that time, he was aware of only one other person, other than claimant, who wore wrist splints at work.  He testified that during the 6 years he has worked at REM, he is not aware of any other employee who has required surgery allegedly due to work.  
Ms. Van Sycoc testified that on the REM time cards, employees can indicate if they had an injury at work.  Time cards for claimant for the months of June and July 2011 indicate claimant told his employer, during that period, that he had an injury free work day.  (Ex. B) 

In an undated form letter to an unknown doctor, Tessa Carlson, the office administrator for REM, indicated claimant was being seen for a reported repetitive work injury.  (Ex. 3, p. 1) 

CONCLUSIONS OF LAW

The first issue to be determined is if claimant sustained an injury that arose out of and in the course of employment. 
The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

The claimant has the burden of proving by a preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Quaker Oats Co. v. Ciha, 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible.  George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996).

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability.  Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995).  Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

A personal injury contemplated by the workers’ compensation law means an injury, the impairment of health or a disease resulting from an injury which comes about, not through the natural building up and tearing down of the human body, but because of trauma.  The injury must be something that acts extraneously to the natural processes of nature and thereby impairs the health, interrupts or otherwise destroys or damages a part or all of the body.  Although many injuries have a traumatic onset, there is no requirement for a special incident or an unusual occurrence.  Injuries which result from cumulative trauma are compensable.  Increased disability from a prior injury, even if brought about by further work, does not constitute a new injury, however.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  An occupational disease covered by chapter 85A is specifically excluded from the definition of personal injury.  Iowa Code section 85.61(4) (b); Iowa Code section 85A.8; Iowa Code section 85A.14.

When the injury develops gradually over time, the cumulative injury rule applies.  The date of injury for cumulative injury purposes is the date on which the disability manifests.  Manifestation is best characterized as that date on which both the fact of injury and the causal relationship of the injury to the claimant’s employment would be plainly apparent to a reasonable person.  The date of manifestation inherently is a fact based determination.  The fact-finder is entitled to substantial latitude in making this determination and may consider a variety of factors, none of which is necessarily dispositive in establishing a manifestation date.  Among others, the factors may include missing work when the condition prevents performing the job, or receiving significant medical care for the condition.  For time limitation purposes, the discovery rule then becomes pertinent so the statute of limitations does not begin to run until the employee, as a reasonable person, knows or should know, that the cumulative injury condition is serious enough to have a permanent, adverse impact on his or her employment.  Herrera v. IBP, Inc., 633 N.W.2d 284 (Iowa 2001); Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa 1992); McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).

Claimant worked in a job that required repetitive use of his upper extremities.  Claimant credibly testified that he had no prior problems with his upper extremities before working at REM.  He testified that a number of doctors told him his carpal tunnel surgery was caused by his work at REM.  While I have no reason to doubt claimant’s testimony, no physician, or any other expert in this case, has documented in the record that claimant’s carpal tunnel syndrome was caused by his work at REM.  There is no causation opinion, from any expert, in the record linking claimant’s employment with REM to his carpal tunnel syndrome. 

There is only one documented causation opinion in the record from an expert.  This is the record from Dr. Gainer.  Dr. Gainer opined he could not say, within a reasonable degree of medical certainty that claimant’s carpal tunnel syndrome was causally related to his employment at REM.  Dr. Gainer believed claimant’s carpal tunnel syndrome was not caused by his employment because of the sudden severity of the carpal tunnel syndrome.  He also noted that claimant had a history of diabetes.  (Ex. B, pp. 25-26)  Diabetes has been found to be a condition that occurs with carpal tunnel syndrome.  See Perkins, B.A.; Olaleye D., Carpal Tunnel Syndrome in Patients with Diabetic Polyneuropathy, U.S. National Library of Medicine, http://www.ncbi.nih.gov/pubmed/11874848; (Searched September 16, 2104); Bahrmarn A; Ziesdray T., Carpal Tunnel Syndrome in Diabetes Mellitus, U.S. National Library of Medicine, http://www.ncbi.nih.gov./pubmed/20349292 (Searched September 16, 2014)

I am empathetic to claimant’s situation.  However, the only documented causation opinion in the record is from Dr. Gainer.  Dr. Gainer opines that claimant’s carpal tunnel syndrome was not related to his job at REM.  Given this record, claimant has failed to carry his burden of proof that his carpal tunnel syndrome arose out of and in the course of his employment with REM. 

As claimant has failed to carry his burden of proof that his injury arose out of and in the course of employment, all other issues are moot. 

ORDER

THEREFORE, IT IS ORDERED:

That claimant shall take nothing from these proceedings. 
That both parties shall pay their own costs. 

Signed and filed this ___30th ___ day of September, 2014.
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