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before the iowa workers’ compensation commissioner

______________________________________________________________________



  :

CHRISTINE A. WEITZELL,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                 File Nos.: 5000444, 5000445

PACKAGING CORPORATION OF 
  :

AMERICA,
  :



  :                          A P P E A L


Employer,
  :



  :                        D E C I S I O N

and

  :



  :

ZURICH AMERICAN,
  :



  :                Head Note No.: 2209

Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is an appeal by claimant, Christine Weitzell (Weitzell) from an arbitration decision filed January 3, 2003 under Iowa Code chapters 85 and 17A.  Weitzell claimed to have sustained a work injury in the employ of defendant Packaging Corporation of America (PCA) on either of two dates presented in the alternative, namely September 20, 1999 (agency File No. 5000445) or August 9, 2000 (File No. 5000444) and sought benefits from that employer and its insurance carrier, Zurich American (Zurich).  The arbitration decision awarded limited benefits.

The case has been reviewed de novo on appeal.  The record reviewed consists of the transcript of the hearing, Weitzell’s exhibits 1-6 and defendants’ exhibits A-C.

ISSUES

Weitzell raises the following issues on appeal

I. Whether the deputy erroneously applied the cumulative injury standard in dismissing file No. 5000445.

II. Whether the deputy erred in failing to causally relate the permanent disability caused by the injury to file No. 5000444.

To review the case on appeal it is necessary to restate the issues presented at the hearing.

FILE NO. 5000445 (SEPTEMBER 20, 1999)

STIPULATIONS:

1. An employment relationship existed between Weitzell and Packaging Corporation of America on the alleged date of injury.

2. Weitzell was off work during the times alleged in an attachment to the hearing report.

3. On the alleged date of injury, Weitzell was married, entitled to four exemptions, and had average weekly wages of $583.68.  On those facts, published agency rate tables yield a compensation rate of $383.07.

4. If called, providers of disputed medical care would testify that the care and resulting charges are reasonable; the care is causally related to the condition upon which Weitzell bases her claim.

5. Defendants should have credit for weekly benefits paid, and for sick pay ($366.79) and medical expenses paid pursuant to an attachment to the hearing report.

ISSUES FOR RESOLUTION:

1. Whether Weitzell sustained injury arising out of and in the course of employment on September 20, 1999.

2. Whether the injury caused either temporary or permanent disability.

3. Extent of temporary disability.

4. Nature, extent, and commencement date of permanent disability.

5. Entitlement to medical benefits.

FILE NO. 5000444 (AUGUST 9, 2000)

STIPULATIONS:

1. Weitzell sustained injury arising out of and in the course of employment on August 9, 2000 (although Weitzell maintains that the correct date of injury is September 20, 1999).

2. The injury caused both temporary and permanent disability.

3. Weitzell was off work during the times alleged.

4. Permanent disability should commence on August 28, 2000. 

5. On the alleged date of injury, Weitzell was married, entitled to four exemptions, and had average weekly wages of $507.63.  On those facts, agency rate tables yield a rate of $340.32, which is hereby adopted.

6. If called, providers of disputed medical care would testify that the care and resulting charges are reasonable; the care is causally related to the conditions Weitzell claims.

7. Defendants should have credit for benefits paid.

FINDINGS OF FACT

Christine Weitzell, age 43 at hearing, has been employed as a production worker by Packaging Corporation of America since 1984.  She has worked a number of different jobs, but all involved significant standing and walking.  Weitzell has a history of knee problems, and now contends that her work aggravated and contributed to those problems.

Weitzell experienced a “crush” injury to the right knee in 1989, but had no lost time, except for immediate treatment.  In approximately 1998, she began to develop a “catching” sensation in the right knee and underwent surgery for removal of a loose body on July 14 of that year.  Carl O. Lester, M.D., was the treating surgeon.

Dr. Lester’s report of April 27, 1998, records complaints in both knees for “a long, long time.”  (Exhibit 2a, page 1)  Weitzell complained of swelling, difficulty straightening her knees and trouble with stairs and getting up from a sitting position.  Weitzell weighed 224 pounds at the time, but was on a weight-loss program and had previously weighed up to 270 pounds.  Dr. Lester also recorded that Weitzell thought the problem could be work related.  X-rays demonstrated almost complete loss of the joint space bilaterally, especially in the medial joint compartment.  Dr. Lester’s diagnosis was of bilateral osteoarthritis.  He noted that “she may well be a candidate for a knee replacement at some distant point in the future.”  (Ex. 2a, p. 2)

On December 11, 1998, Dr. Lester’s chart notes record:

[W]e went over again the nature of her condition today.  We made new X-RAYS and these show bone on bone apposition on both knees. . . .  We have talked about the possibility of osteotomy and total knees and it might be that a total knee is simply the best thing for her to do. . . .  My own opinion at this point is that she will probably need bilateral uncemented modular total knees and I simply would have to leave the timing entirely up to her at her age of 38 years.

(Ex. 2b, p. 2)

On June 21, 1999, Dr. Lester repeated his recommendation that Weitzell undergo total knee replacements.  (Ex. 2b, p. 2)  Weitzell then sought a second opinion from Thomas Greenwald, M.D., who was reluctant to recommend a total knee replacement due to her age.  Instead, Dr. Greenwald administered steroid injections and, on September 20, 1999, imposed a work restriction against overtime (over 40 hours per week).  (Ex. 3a, p. 2)  Weitzell contends that the imposition of this restriction constitutes the date of injury for her claim.

On August 9, 2000, Dr. Greenwald performed arthroscopic surgery on the right knee with a partial lateral meniscectomy and debridement of chondromalacia.  (Ex. 4a, p. 1)  This is the alternative date Weitzell asserts as the date of injury for her claim and the date for which PCA stipulated liability.

Evaluating physician Mark B. Kirkland, D.O., saw Weitzell on December 20, 2000 and November 6, 2002.  Although Dr. Kirkland did not think Weitzell’s degenerative condition was work related, he rated impairment secondary to the partial meniscectomy at two percent of the right lower extremity.  (Ex. C, p. 7)  Defendants stipulated that the meniscectomy is work-related and have paid permanency benefits pursuant to Dr. Kirkland’s impairment rating.

Dr. Greenwald opined that Weitzell’s work with PCA is not the sole cause of the bilateral degeneration in her knees but the work contributed significantly to the current condition of her knees.  He provided impairment ratings of 50 percent of each lower extremity, including the impairment from the partial menisectomy.  He was unable to apportion the extent of the disability that is work related from the portion that is not work related.  (Exs. 3e, p. 3; Ex. 3h)

William R. Boulden, M.D. another orthopaedic surgeon evaluated Weitzell.  He wrote:

Based on the information that I have, I think this is basically something that has been accumulative and based on trauma episodes at the work force as well as her occupation of being on her feet all day long.  
   Obviously, there are other things that can be contributing factors, but, at this point in time, I think the real problem is just the osteoarthritis that continues to be progressive in nature because it is a weightbearing joint, and she is on her feet all day long.  Her restrictions have been accepted by workman’s [sic] comp, so, at this point in time, I really think this is strictly a work-related-type of a phenomenon that is accumulative in nature, plus documented traumatic events.  

(Ex. 5a, p. 2)

Dr. Lester also opinied that the work contributed in a material sense to her condition.  (Ex. 2e p. 3)

I find that Weitzell’s weight and genetic makeup predisposed her to develop degenerative arthritis in her knees and are the underlying cause of the condition.  Weightbearing materially and significantly contributed to the degree of degeneration and damage.  If she had a sedentary job, the amount of weight bearing would have been much less and it is unlikely that the condition of her knees would be as severe as it is.  I am persuaded by the opinion of Dr. Boulden over that from Dr. Kirkland because it is logical that weightbearing causes damage and increased weightbearing will cause increased damage.  Weitzell’s injury was an aggravation of a preexisting condition.

Dr. Greenwald’s rating of impairment rating is consistent with table 17-31 in the Guides to the Evaluation of Permanent Impairment.  She has bone on bone in the medial and patellar compartments.  That establishes that the cartilage is obliterated.  (Ex. 3a, p. 4)
CONCLUSIONS OF LAW

Christine Weitzell alleges that she sustained a work-related aggravation of her bilateral degenerative knee condition, alleging two potential injury dates in the alternative.  As to one of those dates, defendants admit liability for a meniscus tear, but not for the underlying degenerative and symptomatic condition.

Aggravation of a preexisting condition is one manner of sustaining a compensable injury.  While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

Where a disability gradually develops over an extended period of time, the Iowa courts have long recognized that a compensable, cumulative injury may have occurred, McKeever Custom Cabinets v. Smith, 379 N.W.2d 368 (Iowa 1985).  Determination of a “date of injury” in such cases, however, is an issue the courts have regularly revisited.  In Oscar Mayer Foods Corp. v. Tasler, 483 N.W.2d 824 (Iowa, 1992), the supreme court ruled that the date of injury should be the date the injury “manifests” itself; that is, on the date when the fact of injury and its causal relationship to the employment would have been plainly apparent to a reasonable person.  The court further ruled that the worker did not have to leave work to have a cumulative injury.

In Venenga v. Jon Deere Components Works, 498 N.W.2d 422 (Iowa App. 1993), the Iowa Court of Appeals determined that more is required than mere knowledge of injury, or receipt of medical care: the worker must also realize that his or her injury will have an impact on employment.  Finally, in George A. Hormel & Co. v. Jordan, 559 N.W.2d 148 (Iowa 1997), the Iowa Supreme Court rejected the argument that a permanency rating is necessary to constitute an injury date, affirming an agency finding that injury occurred when the claimant was medically advised that he would not recover from a cumulative injury and that permanent work restrictions would be required.

On December 11, 1998, Weitzell’s treating surgeon, Dr. Lester, advised her that bilateral total knee replacements were in order, but left the timing of the procedure up to her due to her young age.  Weitzell at that point clearly thought her increasingly symptomatic condition was work related, and, as a reasonable person, had to know then that the condition was serious, permanent, and that it would surely have an impact on employment.  While she knew the condition would likely permanently impact her employment at some undetermined point in the future, the impact had not occurred.  The date of injury is when the impact on employment actually occurs.  The date a prediction is made that a cumulative injury will have an impact on the employment at some unspecified time in the future is not the date of injury.  At the time of hearing, nearly four years later, she still had not had the knee replacement surgery.  She continued to work without restrictions after December 11, 1998.  December 11, 1998, was not the correct date of injury.  This brings about the issue of determining the correct date of injury.

Cumulative trauma is an ongoing process and the injury is not complete until exposure to cumulative trauma ends.  Cumulative injury does not occur on one particular day.  When dealing with cumulative trauma injury there is not necessarily one particular date of injury that is correct to the exclusion of all other dates.  There can be more than one potentially correct date depending on the progression of the injury.  Fixing the date can be important for issues such as liability among successive employers, the rate of compensation and the statute of limitation.  It often has little materiality for most other issues.  Merely obtaining medical care is not typically a correct date of injury but it could be if liability is disputed and it becomes necessary for the employee to pursue a claim to cause the employer to pay for the medical care even though no temporary or permanent disability has occurred and the employment has not been impacted.  That claim for medical benefits would not bar a later claim for benefits for disability if the disability had not yet occurred at the time when the medical benefits were claimed.  The reasoning is consistent with the rules for occupational disease benefits found in section 85A.5.  August 9, 2000, the date to which defendants stipulated, is the date Weitzell became disabled from work in order to have surgery.  That is frequently a correct date of injury.  The date permanent work activity restrictions are imposed can be the date of injury.  The date any other impact on employment occurs can be a correct date.

The date of injury was disputed and the stipulation did not fix the date of injury.  [It appears that the restrictions were first imposed on September 20, 1999, but they were not characterized as being permanent until December 13, 1999.  (Exs. 3a, pp. 2-3; 3d, pp. 1-2)  Counsel did not raise an issue about December 13 rather than September 20 being the correct date and I decline to do so on my own motion.]

Employees should not to be penalized for being stoic or failing to hire an attorney and commence litigation at every indication of having work related pathology.  Litigation should occur when events have progressed to a point that a significant remedy is warranted, not merely a symbolic ruling.  Stoller Fisheries, Inc. v. American Title Ins. Co., 258 N.W.2d 336 (Iowa 1977).  There is no reason for the statute of limitation for a cumulative injury to begin to run until the damage from cumulative trauma ends, even though some benefit may be available.  There is no reason to file a petition for compensation before the event that brings about the entitlement to compensation has occurred.  There is no valid reason for a statute of limitation to begin to run before the injury actually has an adverse impact on the employment.  In this case, either date alleged is supportable and would justify the award that is made.  The record would theoretically support making a separate award for each date, but the operation of section 85.36(9)(c) makes the result the same as if there were one injury.  Weitzell prefers the earlier date.  As indicated by Dr. Greenwald when he rated the impairment, the meniscus tear is assumed into the cumulative injury.  The fact that the permanent restrictions had an impact on her employment is illustrated by the reduction in her level of earnings after September 20, 1999.  September 20, 1999, is the correct date of injury and the award should be made in file 5000445.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, 312 N.W.2d 60 (Iowa Ct. App. 1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).

Under the Iowa Workers' Compensation Act permanent partial disability is categorized as either to a scheduled member or to the body as a whole.  See section 85.34(2).  Section 85.34(2)(a)-(t) sets forth specific scheduled injuries and compensation payable for those injuries.  The extent of scheduled member disability benefits to which an injured worker is entitled is determined by using the functional method.  Functional disability is "limited to the loss of the physiological capacity of the body or body part."  Mortimer v. Fruehauf Corp., 502 N.W.2d 12, 15 (Iowa 1993); Sherman v. Pella Corp., 576 N.W.2d 312 (Iowa 1998).  Compensation for scheduled injuries is not related to earning capacity.  The fact finder must consider both medical and lay evidence relating to the extent of the functional loss in determining permanent disability resulting from an injury to a scheduled member.  Terwilliger v. Snap-On Tools Corp., 529 N.W.2d 267, 272-73 (Iowa 1995); Miller v. Laurensen Foods, Inc., 525 N.W.2d 417, 420 (Iowa 1994).

Benefits for permanent partial disability of two members caused by a single accident is a scheduled benefit under section 85.34(2)(s); the degree of disability must be computed on a functional basis with a maximum benefit entitlement of 500 weeks.  Simbro v. Delong's Sportswear, 332 N.W.2d 886 (Iowa 1983).

This is a scheduled injury and the amount of preexisting disability is subject to apportionment.  Floyd v. Quaker Oats, 646 N.W.2d 105 (Iowa 2002)   The burden of proving the existence and degree of preexisting disability rests on the defendant employer.  Tussing v. George A. Hormel & Co., 461 N.W.2d 450 (Iowa 1990), Varied Enterprises, Inc. v. Sumner, 353 N.W.2d 407 (Iowa 1984).  Defendants failed to carry the burden of proving the degree of preexisting disability and no apportionment of disability is made.
Weitzell was off work for her meniscus surgery, a component of the cumulative injury from August 9 – August 27, 2000, a total of 2.714 weeks.  At the correct compensation rate of $383.07, she is entitled to healing period benefits totaling $1,039.65.  Permanent disability to the leg is compensated on the basis of 500 weeks under Iowa Code section 85.34(2)(s).  Fifty percent of each leg converts to 36 percent of the whole person making the entitlement 180 weeks having a monetary value of $68,952.60.  The permanent partial disability compensation is payable commencing at the end of the healing period, namely August 28, 2000.  Weitzell’s entitlement is in excess of defendants’ stipulated credit.  She is entitled to recover the difference.

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).

The claimed medical expenses attached to the hearing report are all contemporaneous with care for Weitzell’s knees and are the responsibility of the employer.  The listing of lost time from work attached to the hearing report shows that Weitzell is entitled to recover wages under the last paragraph of section 85.27 for all those periods listed except the 2.714 weeks for which healing period compensation is awarded and except for the 8 hours on June 29, 1999. 

THEREFORE, IT IS ORDERED:

FILE NO. 5000444 (AUGUST 9, 2000)

That defendants shall pay two point seven one four (2.714) weeks of healing period benefits at the rate of three hundred eighty-three and 07/100 dollars ($383.07) commencing August 9, 2000.

That defendants shall pay one hundred eighty (180) weeks of permanent partial disability benefits at the rate of three hundred eighty-three and 07/100 dollars ($383.07) commencing August 28, 2000.

That defendants shall have credit for benefits paid.

That accrued weekly benefits shall be paid in a lump sum together with statutory interest from the date each payment came due until it is actually paid.

That defendants shall pay all the claimed medical expenses incurred under section 85.27 as listed in the attachment to the hearing report.

That defendants shall pay wages pursuant to section 85.27 for the times Weitzell was required to leave work to receive medical care pursuant as set forth in the attachment to the hearing report. 

FILE NO. 5000445 (SEPTEMBER 20, 1999)

That Weitzell takes nothing.

That costs are taxed to defendants.

Signed and filed this 26th  day of November, 2003.

           ________________________







   MICHAEL G. TRIER
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