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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

CARL “RED” SINCLAIR,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                       File No. 1273824

DOWNTOWN PARTNERSHIP, INC.
  :

D/B/A DOWNTOWN COMMUNITY
  :

ALLIANCE,
  :



  :                    A R B I T R A T I O N


Employer,
  :



  :                         D E C I S I O N

and

  :



  :

VIRGINIA SURETY COMPANY, INC.,
  :



  :


Insurance Carrier,
  :    HEAD NOTE NOS.:  1402.40; 1803; 3001


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

Carl “Red” Sinclair, claimant, filed a petition in arbitration and seeks workers’ compensation benefits from Downtown Partnership, Inc. d/b/a Downtown Community Alliance and its insurer, Virginia Surety Company, Inc. as a result of an injury he sustained on December 29, 1999 that allegedly arose out of and in the course of his employment.  This case was heard and fully submitted in Des Moines, Iowa, on May 19, 2004.  The evidence in this case consists of the testimony of claimant and Christopher Greenfield and claimant’s exhibits 1 through 14 and defendants’ exhibits A through O.  At the commencement of the hearing, the parties agreed that the correct name for the defendants in this matter are Downtown Partnership, Inc. d/b/a Downtown Community Alliance and Virginia Surety Company, Inc.  At the hearing, claimant’s objection to exhibit J was overruled.  Although, the objection was overruled on further examination of the evidence in consideration of the record of this case, exhibit J has no probative value and the results of this case is unaffected by the inclusion of this exhibit.

ISSUES

1. Whether the injury on December 29, 1999 is a cause of permanent disability and, if so;

2. The extent of claimant’s industrial disability; and

3. Claimant’s gross earnings for purposes of calculating the weekly rate of compensation.

FINDINGS OF FACT


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Carl Sinclair, claimant, was born in 1946 making him 58 years old at the time of the evidentiary hearing.  He is a high school graduate and has taken 30 hours of course work at a community college earning A’s, B’s and C’s but has not earned a formal degree.  (Claimant’s testimony and Exhibit B, page 60)


In 1964, claimant worked several months packing books and loading rolls of paper into a printing press at a large book publishing business.  In 1964, he started employment as a tire builder that would last 30 years.  (Ex. 13, p. 62)  He testified that over the years, he performed many different aspects of the physical work necessary in tire building.  In 1995, he accepted an early-out retirement incentive from the tire building company.  Claimant testified that he was physically capable of doing the job when he retired.  In 1994, 1995, and 1997, claimant worked as a bellman at a hotel working 40 hours a week.  (Ex. 13, p. 63)


Claimant began working for defendant-employer, Downtown Partnership, Inc. d/b/a Downtown Community Alliance (hereinafter Downtown Alliance) in 1997 or 1998.  Claimant was hired as an ambassador.  (Ex. 13, p. 64)  Claimant testified and answered interrogatories that he began working for Downtown Alliance in September 1997.  (Claimant’s testimony and Ex. 13, p. 64)  An undated “employee information” document indicates claimant’s hire date was September 9, 1998 and his position of ambassador was part-time.  (Ex. P, p. 86)  Claimant described the ambassador job as walking around downtown, helping people out, giving directions and being the eyes and ears for the police.  He usually worked 30 hours per week and his starting pay was $7.75 per hour.  (Ex. 13, p. 64 and Ex. P, p. 86)  

Christopher Greenfield is president of Downtown Alliance.  Mr. Greenfield testified that Downtown Alliance had some ambassadors who were “full-time” employees.  He also testified that claimant and other ambassadors who were assigned to work 30 hours per week were at some point in time offered “full-time” benefits.  Claimant testified this occurred about one year after he had been on the job.  Mr. Greenfield also testified the offer of full-time benefits was to make benefits of those employees working 30 hours a week consistent with benefits of employees who worked 32 or more hours a week.  These benefits, according to claimant’s testimony, were vacation time, sick leave and health and dental insurance.


On December 29, 1999, claimant sustained a stipulated injury when he slipped and fell on some ice and landed on his right hand and buttocks.  He was earning $8.50 per hour at that time.  (Ex. O, p. 83 and Ex. P, p. 84)  He sought treatment at a hospital emergency room for right shoulder pain on December 29, 1999 where he was treated conservatively and instructed to follow up with his family doctor, Ben Gaumer, M.D.  (Ex. 1, p. 1)  On January 12, 2000, Dr. Gaumer referred claimant to Robert Breedlove, M.D., an orthopedic surgeon.  (Ex. C, p. 26)  

Dr. Breedlove initially saw claimant on January 20, 2000 and he suspected claimant had a right rotator cuff tear.  (Ex. 3, p. 5)  Following an MRI on January 21, 2000 (Ex. 5, p. 12) Dr. Breedlove formed an impression on January 25, 2000 of symptomatic right rotator cuff tear as well as increased pain at the AC joint.  (Ex. 3, p. 5)  On February 7, 2000, Dr. Breedlove performed surgery consisting of right rotator cuff repair and excision of the right distal clavicle, Mumford procedure.  (Ex. 6, p. 13)  Claimant went through physical therapy for the right shoulder from March 1, 2000 through May 8, 2000.  (Ex. 7, pp. 14-24)  Dr. Breedlove released claimant to return to work with restrictions beginning April 10, 2000.  (Ex. A, p. 6)  On May 25, 2000, Dr. Breedlove released claimant to return to work without restrictions.  (Ex. A, p. 5)  Claimant testified that when he returned to work he had no problems doing the ambassador job.   


On August 8, 2000, claimant saw Dr. Breedlove for follow-up care and reported he was significantly better than before surgery but he still had some residual discomfort in his shoulder and arm and his shoulder was not as strong as he would like.  (Ex. 3, p. 8)  Dr. Breedlove referred claimant back to physical therapy.  (Ex. 3, p. 8)  Claimant went through more physical therapy for his shoulder condition from August 17, 2000 through October 12, 2000.  (Ex. 8, pp. 25-31)  When claimant returned to Dr. Breedlove on October 31, 2000, the doctor thought claimant might have sustained a herniated disc in the cervical spine as a result of a the fall.  (Ex. 3, p. 8)  Dr. Breedlove scheduled an MRI to rule this pathology out.  (Ex. 3, p. 8)  On November 9, 2000, following the MRI of the cervical spine, Dr. Breedlove noted an impression of degenerative changes with the most significant finding appearing as a far lateral hard disc protusion on the right extending to the neural foramen causing focal narrowing.  (Ex. 3, p. 9)  Dr. Breedlove referred claimant to a pain clinic for evaluation and possible epidural steroid injections.  (Ex. 3, p. 9 and Ex. A, p. 4)


On December 6, 2000, Dr. Breedlove responded to an inquiry from a workers’ compensation claims administrator and wrote that claimant could return to a job similar to that engaged in at the time of the injury and rated claimant’s impairment as six percent of the right upper extremity.  (Ex. 4, p. 11)  


Claimant was seen by David Boarini, M.D., a neurosurgeon, on January 31, 2001 and February 21, 2001.  (Ex. B, pp. 7-8)  On February 12, 2001, Dr. Boarini wrote Dr. Gaumer and characterized the MRI of claimant’s cervical spine as “really fairly unremarkable.”  (Ex. 9, p. 32)  On February 21, 2001, Dr. Boarini returned claimant to work without restrictions and wrote Dr. Breedlove that claimant had cervical spondylosis and neck pain, that Dr. Boarini was concerned that the shoulder problem was mainly intrinsic shoulder difficulties and not cervical radiculopathy and that surgical intervention in the neck would not be useful.  (Ex. 9, p. 33)  Claimant began physical therapy again on February 12, 2001 for his shoulder and arm pain.  (Ex. 10, pp. 35-37)  On July 11, 2001, Dr. Breedlove responded to a July 2, 2001 letter from defendants’ attorney.  In that letter, Dr. Breedlove noted that claimant’s chart had no mention of a lower back injury when he last evaluated claimant on November 9, 2000.  (Ex. A, p. 1)  

On or about September 1, 2001, claimant began work as a driver for a day care center working five hours a week.  (Ex. 14, p. 64)  Claimant testified that in the fall of 2001 he drove one hour, five mornings a week.  On November 14, 2001, claimant was discharged from the physical therapy that had begun on February 12, 2001 after approximately 17 sessions.  (Ex. 10, pp. 37-43)  When claimant saw Dr. Breedlove on December 13, 2001, Dr. Breedlove told claimant that because of the rotator cuff tear and repair and the fact that claimant was getting older it was not unusual for claimant to experience shoulder weakness.  Dr. Breedlove encouraged claimant to continue with activities claimant was able to pursue such as swimming and skiing.  (Ex. 3, p. 10)  Also on December 13, 2001, Dr. Breedlove released claimant from care and directed him to return as needed.  (Ex. 3, p. 10)  


On January 31, 2002 after seeing claimant on January 30, 2002 and reviewing claimant’s scan, Dr. Boarini again wrote Dr. Gaumer that he had told the claimant that he had not seen anything to suggest a specific injury to the low back.  (Ex. 9, p. 34)


Claimant was seen on September 19, 2002 by Keith Riggins, M.D., for an independent medical examination at the request of claimant’s attorney.  (Ex. 11, pp. 44‑47)  Dr. Riggins wrote regarding claimant’s right shoulder that claimant had an impairment of 15 percent of the right upper extremity and he was compromised in his ability to engage in activities which require utilization of the right upper extremity at or above shoulder level even for brief periods of time with minimal weights and which require forceful pushing and pulling with the right upper extremity.  (Ex. 11, p. 51)  Dr. Riggins also wrote that claimant had osteoarthritis of the cervical and lumbar spine neither of which were causally related to the December 29, 1999 injury.  (Ex. 11, pp. 53‑56)


Claimant testified that in October 2002 all the ambassador positions were eliminated and the positions were “outsourced” to a company contracting with Downtown Alliance.  According to the claimant, the outsourcing occurred two weeks after a collective bargaining contract was signed following an employee vote to unionize.  (Claimant’s testimony)  Claimant was interviewed by the contracting company for an ambassador position.  The parties disagree whether claimant failed to be offered an ambassador position with the contracting company because claimant would not compromise his bus driving schedule at the day care center.  (Claimant’s testimony, Mr. Greenfield’s testimony and Ex. F, pp. 35-37)


Claimant applied for and received unemployment insurance benefits beginning November 22, 2002.  (Ex. K, p. 50)  Claimant received these benefits through October 17, 2003 and did the required job search to be eligible for those benefits.  (Ex. K, pp. 54-67)  Claimant testified that in September 2003, he increased his hours at the day care center to 20 hours a week earning $10.00 an hour being a bus driver and a handyman.


On November 24, 2003, claimant was seen by Kristin Harts, M.D., for myalgias and back pain in consultation for Dr. Gaumer.  (Ex. D, p. 30)  On that day, Dr. Harts found claimant had full range of motion in all joints including shoulder.  (Ex. D, p. 31)  Dr. Harts ordered laboratory testing.  (Ex. D, p. 32)  On January 15, 2004, Dr. Harts wrote that the laboratory tests were all negative, claimant’s back pain was consistent with degenerative disc disease and facet osteoarthritis, and claimant had arm pain with some mild objective weakness, possibly limited strength testing secondary to pain.  (Ex. D, p. 28)


On April 28, 2004, claimant was hired as a substitute school bus driver for a public school district.  (Claimant’s testimony and Ex. L, pp. 68-70) 


Claimant testified that he currently has dull pain in the shoulder that never goes away and he uses a TENS unit daily.  He also testified that he has a loss of strength.  Claimant admitted that the shoulder pain does not prevent any specific activity.  (Claimant’s testimony)  Claimant also admitted that he continues activities regularly like golf, biking, yard work, and downhill skiing.

CONCLUSIONS OF LAW


The first issue to be resolved is whether claimant’s December 29, 1999 injury caused a permanent disability.

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP, Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).


On December 29, 1999, claimant slipped and fell and hurt his right shoulder.  He eventually had surgical repair of a rotator cuff tear and recision of the distal clavicle.  Both Dr. Breedlove, treating doctor, and Dr. Riggins, an evaluating doctor, thought claimant had a permanent impairment of the right upper extremity.  Dr. Riggins has suggested restrictions.  No doctor has opined that the December 29, 1999 injury did not cause a permanent disability of the right shoulder.  Claimant has proved the injury on December 29, 1999 caused a permanent disability of the right shoulder.


However, no doctor has specifically opined that claimant has a permanent disability of the cervical and/or lumbar spine caused by the December 29, 1999 injury.  In fact, claimant’s own evaluating doctor (Dr. Riggins) opined that claimant’s cervical and lumbar spine condition was not related to the December 29, 1999 injury.  Claimant’s treatment following the injury was for his right shoulder complaints.  Claimant has had no real active medical treatment for his cervical and lumbar spine condition.  Claimant has failed to prove the work injury on December 29, 1999 caused a permanent disability of the cervical and/or lumbar spine.


The next issue to be resolved is the extent of claimant’s industrial disability.

Since claimant has an impairment to the body as a whole, an industrial disability has been sustained.  Industrial disability was defined in Diederich v. Tri-City R. Co., 219 Iowa 587, 593 258 N.W. 899 (1935) as follows:  “It is therefore plain that the legislature intended the term ‘disability’ to mean ‘industrial disability’ or loss of earning capacity and not a mere ‘functional disability’ to be computed in the terms of percentages of the total physical and mental ability of a normal man.”

Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, experience, motivation, loss of earnings, severity and situs of the injury, work restrictions, inability to engage in employment for which the employee is fitted and the employer's offer of work or failure to so offer.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.

Claimant’s loss of earning capacity must be proximately caused by the initial injury and not because of outside factors such as downsizing by the employer.  U.S. West v. Overholser, 566 N.W.2d 873 (Iowa 1997).

Claimant was 58 years old at the time of the evidentiary hearing.  He is a high school graduate and has taken 30 hours of course work at a community college demonstrating he has the ability for further formal education or training.  He worked more than 30 years as a tirebuilder and retired from that job.  He has worked as a bellman and a driver.  He worked as an ambassador for Downtown Alliance.  After recovering from the surgery to his right shoulder, he returned to the same job as an ambassador and by his own admission could do that job.  His employment with Downtown Alliance ended for reasons other than his injury, namely outsourcing of all the ambassador positions.  Claimant has impairment ratings of the right upper extremity of 6 percent (Dr. Breedlove) and 15 percent (Dr. Riggins).  Claimant has general restrictions recommended by Dr. Riggins.  Claimant was able to continue doing the ambassador job and the driver job at the day care center with those restrictions.  Claimant continues to have an active lifestyle.  Claimant has been and continues to be selective about the employment he seeks.  Claimant’s physical disability is limited.  When all relevant factors are considered, claimant has a ten percent loss of earning capacity or industrial disability as a result of the December 29, 1999 injury.  Claimant is entitled to 50 weeks of permanent partial disability.  (10 percent times 500 weeks)

The next issue to be resolved is claimant’s gross earnings for purposes calculating the weekly rate of compensation.  Defendants argue the gross earnings should be calculated pursuant to Iowa Code section 85.36(9).  (Ex. Q, p. 87)  Claimant argues the gross earnings should be calculated pursuant to Iowa Code section 85.36(6)

Iowa Code section 85.36 provides in relevant parts:

The basis of compensation shall be the weekly earnings of the injured employee at the time of the injury. Weekly earnings means gross salary, wages, or earnings of an employee to which such employee would have been entitled had the employee worked the customary hours for the full pay period in which the employee was injured, as regularly required by the employee's employer for the work or employment for which the employee was employed, computed or determined as follows and then rounded to the nearest dollar: 

. . . . 

6.  In the case of an employee who is paid on a daily or hourly basis, or by the output of the employee, the weekly earnings shall be computed by dividing by thirteen the earnings, not including overtime or premium pay, of the employee earned in the employ of the employer in the last completed period of thirteen consecutive calendar weeks immediately preceding the injury. If the employee was absent from employment for reasons personal to the employee during part of the thirteen calendar weeks preceding the injury, the employee's weekly earnings shall be the amount the employee would have earned had the employee worked when work was available to other employees of the employer in a similar occupation.  A week which does not fairly reflect the employee's customary earnings shall be replaced by the closest previous week with earnings that fairly represent the employee's customary earnings. 

. . . . 

9.  If an employee earns either no wages or less than the usual weekly earnings of the regular full-time adult laborer in the line of industry in which the employee is injured in that locality, the weekly earnings shall be one‑fiftieth of the total earnings which the employee has earned from all employment during the twelve calendar months immediately preceding the injury.


It appears from this record that claimant was one of a group of employees who were originally designated part-time employees who generally worked 30 hours per week.  (Ex. O, pp. 82-83)  It appears, although it is unclear, that there may have been full-time (assumed to be those working 40 hours or more per week) ambassadors working for Downtown Alliance.  Claimant and similar employees were at some point given “full-time” benefits.  The record is silent as to what the usual weekly earnings of a “regular full-time adult laborer in the line of industry in which [claimant was injured] in that locality.”  On this record, it is impossible to find as defendants argue that Iowa Code section 85.36(9) is applicable.  The parties apparently agree that if Iowa Code section 85.36(6) is applied as claimant argues, that claimant’s average gross weekly earnings is $256.79 and his weekly rate of compensation is $166.14.  (Ex. 12, p. 57 and Hearing Report)  Application of Iowa Code section 85.36(6) is appropriate in this case because claimant was paid on an hourly basis and was regularly, generally paid for 30 hours per week.  (Ex. O, pp. 82‑83)

ORDER

THEREFORE, it is ordered:

That defendants are to pay unto claimant fifty (50) weeks of permanent partial disability benefits at the rate of one hundred sixty-six and 14/100 dollars ($166.14) per week from April 10, 2000.

That defendants shall pay accrued weekly benefits in a lump sum.

That defendants shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30.

That defendants are to be given credit for benefits previously paid.

That defendants shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendants shall pay the costs of this matter pursuant to rule 876 IAC 4.33 [costs of reports limited to one hundred fifty dollars ($150.00).]

Signed and filed this ____22nd_______ day of June, 2004.

   ___________________________







   CLAIR R. CRAMER







  DEPUTY WORKERS’ 






  COMPENSATION COMMISSIONER

Copies to:

Mr. Jason D. Neifert

Attorney at Law

6611 University Ave., Unit 200      

Des Moines, IA 50311-1655 

Mr. Andrew T. Tice

Attorney at Law

100 Court Ave., Ste. 600                       

Des Moines, IA 50309-2267 
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