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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JEFFREY W. DIXSON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5023053
HILL CONCRETE,
  :



  :            R E V I E W  -  R E O P E N I N G

Employer,
  :



  :                           D E C I S I O N

and

  :



  :

THE ACCIDENT FUND INSURANCE
  :

COMPANY OF AMERICA,
  :



  :


Insurance Carrier,
  :


Defendants.
  :                 Head Note No.:  1802, 1803, 2905
______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in review-reopening that claimant, Jeffrey Dixon, has brought against the employer, Hill Concrete, and its insurance carrier, Accident Fund Ins. Co. , to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on April 4, 2006. 

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa, on May 16, 2012.  The record consists of the testimony of claimant and of joint exhibits 1 through 13.  Briefs as submitted were reviewed. The claim was fully submitted as of May 31, 2012. 

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report. The weekly rate of compensation was established as $356.58 under an agreement for settlement approved on May 30, 2008, in which the parties stipulated claimant was entitled to 55 percent permanent partial disability on an industrial basis with those benefits commencing as of the end of a  healing period that ran from August 6, 2006 through June 2, 2007.

The issues remaining to be decided are: 
1.
Whether claimant has shown a change in his condition that entitles him to review-reopening of his original agreement pursuant to Iowa Code section 86.14 (2), including related causation issues; and

2.
The nature and extent of  any temporary or permanent partial disability entitlement or both.
FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant was 53 years old at the time of the review-reopening hearing.  He completed ninth-grade and has never obtained his general education diploma.  Claimant's primary work history is in concrete fabrication.  He was employed as a concrete finisher on April 4, 2006, when he injured his right hip by stepping from a stair rise into a deep tire rut.

Claimant eventually came under the care of orthopedic surgeon, Greg Mahoney, M.D., who diagnosed a labrum tear, confirmed with MRI study, and performed arthroscopic right hip labral debridement on November 2, 2006.  (Exhibit 2, page 5) Claimant did not have good pain relief after the surgery and never returned to work as a concrete finisher.

On February 12, 2008, Dr. Mahoney stated:

. . . . radiographs show mild to moderate osteoarthritis, which has been aggravated and possibly accelerated subsequent to his work injury.  I am hopeful that his pain can be managed by medications when necessary. . . .  The patient does not wish to have a total hip replacement at this time and that is appropriate[;] however in the future he may require a total hip replacement, as a result of his condition, which would most likely be related to his work injury.

I believe, without further surgery at this time, his condition is stable and he has reached maximum medical healing . . . . 

(Ex. 4, p. 55)

Dr. Mahoney assigned claimant 6 percent right lower extremity impairment on April 17, 2007.  (Ex. 4, p. 58)  He also accepted the findings of a December 5, 2007 functional capacity evaluation that claimant could perform work within the medium to medium heavy categories and involving a 65 pound two hand maximum lift from 19 inches to waist level, and a 33 pound lift from floor to waist level and waist to shoulder.  (Ex. 2, p. 20; Ex. 7, p. 81)

John Kuhnlein, D.O., an occupational medicine physician performed an independent medical examination of claimant on February 22, 2002, and issued his report on March 18, 2008.  At the time of the examination, claimant complained of constant right hip pain with locking of the hip joint about three times a week and occasional paresthesias in the anterior and medial right thigh.  (Ex. 4, p. 63)  Dr. Kuhnlein assigned 9 percent  lower extremity impairment or 4 percent whole person impairment under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex. 4, p. 69)

Regarding claimant's functional capacities, Dr. Kuhnlein stated:

I reviewed the functional capacity evaluation, and would agree that this was a valid study, which placed Mr. Dixson into the medium to medium heavy physical demand level.  However, I also noted that he had issues with an antalgic gait and poor body mechanics, which indicates that he would not be capable of safely working at those levels, as outlined.

I also have some rather significant concerns about him working in the medium to medium-heavy level, as the literature indicates that there is at least a moderate, if not higher association between heavy work and hip osteoarthritis. . . .   My concern is that if Mr. Dixson does return to this work, it may accelerate his hip osteoarthritis even faster.  At this point, we should be trying to delay his hip arthroplasty as much as possible, and my concern is that if he goes back to work within this physical demand level, that his hip replacement may actually be hastened, not delayed.  As such, I think that it would be in his best interests to pursue work in lighter physical demand levels rather than in the functional capacity evaluation outline restriction levels, for prevention purposes, and to try to delay the hip arthroplasty as much as possible. . . .
(Ex.  4, pp. 69-70)

Given these concerns, Dr. Kuhnlein recommended work restrictions of occasional lifting 20 pounds from floor to waist, 30 pounds waist to shoulder, and 20 pounds over the shoulder.  Additionally, Dr. Kuhnlein recommended that claimant stand no more than one third of a work shift, stoop, bend, and crawl only occasionally and not work off level ground.  (Ex. 4, p. 70)

Regarding recommended lifting restrictions, Dr. Kuhnlein stated:

. . . . I think that this would provide a margin of safety, and would serve to help prevent the acceleration of his osteoarthritis, also delaying the need for total hip arthroplasty as much as possible.  In this case, these restrictions are preventive but not just because of the degenerative disease but because this injury has created a problem that places him at risk for hip replacement at a younger age than normal.  We're trying to forestall the hip replacement that but for this injury might never have been necessary.

(Ex.  4, p. 70)

Both Dr. Mahoney and Dr. Kuhnlein were aware that in 2008 claimant was bartending 3 nights per week in a friend’s bar where he could sit as needed.  Each appeared to believe this work was within claimant’s residual industrial capacities.  

It was within this context that the parties agree to enter the agreement for settlement stipulating to 55 percent permanent partial disability under Iowa Code section 85.34( 2)(u).

One month after approval of the agreement for settlement, claimant had a heart attack with stent placement.  He later was diagnosed with chronic obstructive pulmonary disease, and applied for and received Social Security disability income benefits.

During this time also, claimant bought a house in Centerville, moved there, and spent approximately 1 year gutting and remodeling it.  Claimant acknowledges having done at least 90 percent of the work himself.  Certainly, some involved activities would have exceeded the preventive restrictions Dr. Kuhnlein had imposed.  

By February 5, 2010, claimant was advising Dr. Mahoney that claimant had significant activity related, limiting right hip pain.  Dr. Mahoney performed a right total hip arthroplasty on March 31, 2010.  (Ex. 2, pp. 25-26)

Claimant's total hip replacement surgery represented a change of condition as he was permanently and totally disabled or in a period of healing from and during a time after March 31, 2010; whereas he had been permanently and partially disabled prior to the surgery.  

On April 12, 2010, claimant was noting considerable improvement in his overall pain.  (Ex. 2, p. 28)  On May 14, 2010, he had no complaints related to his hip and stated that it was going along well.   (Ex. 2, pp. 29) 

When Dr. Mahoney next saw claimant on July 16, 2010, claimant had no complaints regarding his right hip and was quite happy with the results.  Claimant was walking with the non-antalgic gait; his lengths were equal and his thigh size symmetric.  Dr. Mahoney opined that claimant was capable of modified work and activities as tolerated but should avoid repetitive squatting.  Follow-up nine months later was recommended.  (Ex. 2, p. 31)  Unfortunately, claimant had been diagnosed with epiglottis squamous cell carcinoma.  (Ex.  2, p. 31)
Dr. Mahoney next saw claimant on April 15, 2011.  Claimant then reported that his right hip felt fine; he walked slowly but with a relatively nonantalgic gait.  He had full, non-painful passive right hip range of motion.  Pelvis and lateral right hip x-rays showed no radiolucencies.  The overall appearance of the [replacement] components was acceptable and unchanged.  Dr. Mahoney felt claimant was doing well after his total hip arthroplasty and wanted him to continue with his then current activities.  (Ex. 2, p. 35)
Dr. Mahoney did note that claimant had lost 80 pounds as a side effect of his cancer treatment.  Dr. Mahoney stated he had "written [claimant] out of work", as given his 80 pound weight loss, claimant would be too weak to work safely.  (Ex. 2, p. 35)
Dr. Mahoney was deposed on April 26, 2012.  He then opined that claimant functionally should be able to do more after his hip replacement then he had been able to do before having it.  The doctor also stated, however, that he would not recommend that an individual do heavy labor after hip replacement, as he was concerned about preserving the joint replacement and avoiding accelerating wear of the replacement’s articulating components.  (Ex. 3, pp. 43-44)

Dr. Mahoney agreed that as of July 16, 2010, he had released claimant to modified work with only a restriction to avoid repetitive squatting.  (Ex. 3, p. 45)
When asked whether his decision to keep claimant off work on April 15, 2011 related to his hip or his non-hip problems Dr. Mahoney testified:

At that point I was concerned about his ability to get around and as it relates to could he be exposed to falls at work, could he be weak at work.  So at that point I told him I didn't think it was a good thing to work.  So I think it's both things.  You know, if he was in and he didn't have any other orthopedic issues and I hadn't done hip replacement on him, it really wouldn't be my role to take him off work.  But as connected to his hip replacement, given the whole picture of the patient, I felt it was probably safer for him not to [work].

(Ex. 3, p. 44)

Dr. Mahoney opined that in the absence of another medical problem, maximum medical improvement for joint replacement generally occurs between one and two years after surgery as proprioceptive capabilities and muscle strength can still improve through that time frame.  (Ex. 3, p. 45)
After April 15, 2011, claimant next saw Dr. Mahoney on May 4, 2012.  Claimant's pain scores then was 0/10, apparently on the generally accepted 0 to 10 pain scale, on which 0 represents no pain.  Claimant was taking Lortab for other medical conditions as needed for pain.  Claimant did complain of occasional mechanical clicking or clunking that he did not associate with pain.  Otherwise, claimant was "doing fine".   Claimant walked with the nonantalgic gait.  His limb lengths were equal and his thigh size symmetric, even given his loss of weight.  Left and right hip ranges of motion were approximately equal.  Dr. Mahoney placed claimant at maximum medical improvement .  He recommended that claimant performed modified work with a 20 pound lifting restriction and avoid repetitive squatting.  (Ex. 2, pp. 36-39)
The restrictions Dr. Mahoney gave claimant as of May 4, 2012 certainly are consistent with Dr. Mahoney’s deposition testimony that claimant avoid heavy activity in order to prolong the life of his hip prosthesis.   The restrictions do not differ significantly from those Dr. Kuhnlein had recommended in February 2008 as necessary to prolong the time before hip replacement need take place, however.

At hearing on May 16, 2012, claimant testified prolifically about his substantial and persistent hip pain that now makes it almost impossible for him to do work and personal activities he could do at the time of the agreement for settlement and prior to his hip replacement.  He also walked with an obvious antalgic gait.  Claimant then explained his May 4, 2012 report and presentation to Dr. Mahoney by saying that he has good and bad days.  

It defies credibility that an individual would present to the treating orthopedic surgeon for the first time in more than 12 months and then not report intermittent but ongoing debilitating pain and activity restrictions.  Reasonable persons generally act in their perceived best interests.  Reasonable persons would find it in their best interest to report their complaints to their physician in the hope that a physician could treat those complaints.  Claimant's reports of his pain levels and complaints at the time of hearing are expressly found not to be credible.  Indeed, claimant's overall demeanor suggested that he is a seasoned practitioner of the dissembling arts.

The best evidence of claimant's current functional condition and abilities as regards his right hip is found in the medical reports and the testimony of Dr. Mahoney from February 8, 2010 onward.  That evidence demonstrates that claimant's functional capacities and pain levels are at least as good, if not better, than they were on May 30, 2008.

CONCLUSIONS OF LAW

The foregoing findings of fact and analysis lead to the following conclusion of law:

Whether claimant has shown a change in his condition that entitles him to review- reopening of his original agreement pursuant to Iowa Code section 86.14(2), including related causation issues is addressed.  

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Iowa Code section 86.14(2) permits either an employee or an employer to bring a proceeding in review-reopening in order to inquire into whether the condition of the employee warrants an end to, diminishment of, or increase in compensation awarded in a previous decision or agreed upon in a previous settlement.
The party bringing the review-reopening proceeding has the burden of showing that the employee's condition has changed since the original award or settlement was made and that that change in condition relates back to the original injury.  The change may be either economic or physical.  Blacksmith v. All-American Inc., 290 N.W.2d 348 (Iowa 1980); Henderson v. Iles, 250 Iowa 787, 96 N.W.2d 321 (1959).  Whether the change had been contemplated at the time of the original settlement or decision is not relevant to the entitlement to review-reopening.  Kohlhaas v. Hog Slat., 777 N.W. 2d 387 ( Iowa 2009)  Nevertheless, pursuant to the statute, the condition change, contemplated or otherwise, must warrant an award of benefits that differs from the benefit amount previously agreed to or awarded.
A well regarded treatise on Iowa workers’ compensation law makes the following statements concerning review-reopening proceedings:
The basis of a decision in a review-reopening is the employee's condition subsequent to the time being reviewed.  The change may be from temporary total disability to permanent partial disability.  It may also be a change in degree of disability or in the ability to perform work. A redetermination of the condition of the [employee] as it was adjudicated by a prior award is inappropriate. . . . 
15  Lawyer and Higgs, Worker's Compensation, section 20:2 (2011-2012)
"Warrant" has various meanings as a transitive verb.  In the context of Iowa Code section 86.14(2), the most appropriate of which is "[t]o justify or call for; deserve". The American Heritage Dictionary, Second College Edition, page 1364.
Claimant did have a change in his condition subsequent to the May 30, 2008 agreement for settlement.  That change occurred when he underwent total hip replacement surgery on March 31, 2010.  Prior to his surgery, claimant was permanently and partially disabled as a result of his work injury but was not wholly incapacitated from work as a result of the injury.  After the surgery, claimant was fully incapacitated from work while recuperating from surgery.


Defendants argue that this change in claimant's condition does not warrant payment of additional healing period benefits.  They state the Iowa Supreme Court holding in Ellingson v. Fleetguard, Inc., 599 N.W.2d 440 (Iowa 1999), that healing period does not recommence after permanent partial disability has been achieved prohibits payment of such benefits after an agreement for settlement or an award of permanent partial disability benefits.


That reading of Ellingson is overbroad.  In Ellingson, claimant had achieved maximum healing and was clearly permanently and partially disabled.  She attempted to return to work with the employer at the time of injury.  The nature of her injury and its permanent sequelae were such that she could not perform her work duties without symptoms that required her to intermittently leave work without completing a work day or work week.  The Ellingson court properly held that those intermittent absences from work that resulted from her permanent injury were not compensable as healing period.  That holding certainly was correct under the facts of Ellingson, where claimant's permanent diminished work capacity that resulted from her permanent injury properly was to be considered in determining her overall permanent partial disability entitlement in the arbitration proceeding.  


This is a review-reopening proceeding, however.  Nothing in Iowa Code section 86.14(2) limits the change of condition that can warrant a change in benefit entitlement to only cases involving permanent disability.  Indeed, such a construction of the section would be contrary to the principle that the workers’ compensation law is to be construed liberally in favor of the injured worker.  For, to so construe section 86.14(2) would leave an injured worker, who is totally incapacitated from work as a result of the work injury but who had previously been only partially disabled as a result of the injury, either only permanently partially compensated or, if a prior period of permanent partial disability entitlement had ended, uncompensated for total disability that the need to recuperate from the work injury produced.  Such a result would be contrary to both the letter and the spirit of the Workers' Compensation Act.


As claimant is entitled to healing period benefits related to his change from being permanently and partially disabled to being wholly incapacitated and in period of healing while undergoing medical treatment for the injury, the extent of his healing period entitlement must be determined.

Section 85.34(1) provides that healing period benefits are payable to an injured worker who has suffered permanent partial disability until (1) the worker has returned to work; (2) the worker is medically capable of returning to substantially similar employment; or (3) the worker has achieved maximum medical recovery.  The healing period can be considered the period during which there is a reasonable expectation of improvement of the disabling condition.  See Armstrong Tire & Rubber Co. v. Kubli, Iowa App. 312 N.W.2d 60 (1981).  Healing period benefits can be interrupted or intermittent.  Teel v. McCord, 394 N.W.2d 405 (Iowa 1986).


Dr. Mahoney testified that he generally anticipated a one to two year period of recovery after joint replacement surgery.  In this case, claimant's recovery from hip replacement surgery was complicated by his development of cancer that required treatment and weakened him during his recuperation from hip surgery.  For that reason, Dr. Mahoney reassessed claimant's work status in April 2011 and, after having placed claimant in modified work in July 2010, in April 2011, took him wholly off work.  Dr. Mahoney did so because he feared claimant's working well in the weakened state related to the cancer could potentially hinder his recovery from the hip replacement. Hence, both claimant's cancer and his hip were substantial factors in prolonging his need to be wholly off work after his hip replacement surgery.  Dr. Mahoney did not place claimant at maximum medical improvement regarding his hip replacement until May 4, 2012.  His healing period continued through that date.


Wherefore, it is concluded that claimant has established that he is entitled to healing period benefits payable at the rate of $356.58 from March 31, 2010 through May 4, 2012.

Claimant also contends that his change of condition warrants an increase in the permanent partial disability entitlement to which the parties previously agreed.  This record when considered in its entirety does not support a finding that claimant has additional permanent partial disability that is causally related to his original hip injury.


Under the workers’ compensation statute, a worker cannot receive two different forms of benefits for the same injury simultaneously.  Claimant did have a remaining period of permanent partial disability entitlement under the agreement for settlement when on March 31, 2010, he was once again wholly incapacitated from work as a result of the April 2006 injury.  Properly, defendants' obligation to pay that permanent benefit remainder was suspended from May 13, 2010 and recommenced on May 5, 2012.

ORDER

THEREFORE, IT IS ORDERED THAT:

Defendants pay claimant healing period benefits from March 31, 2010 injury through May 4, 2012 at the applicable weekly rate of three hundred fifty-six and 58/100 dollars ($356.58).

Defendants recommenced payment of permanent partial disability benefits remaining under the May 30, 2008 agreement for settlement on May 5, 2012.  

Defendants pay accrued amounts, if any, in a lump sum and pay any interest, as Iowa Code section 85.30 provides.
Defendants receive dollar for dollar credit for the amounts previously paid.
Defendants file subsequent reports of injury as this division requires.
Defendant pay costs of these proceedings pursuant to rule 876 IAC 4.33.
Signed and filed this __26th_____ day of June, 2012.
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