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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

JAMEY SVEJDA,
  :



  :                          File No. 5025979

Claimant,
  :



  :                     A R B I T R A T I O N
vs.

  :



  :                           D E C I S I O N
COYOTE,
  :



  : 


Employer,
  :      Head Note Nos.:  1801; 2501; 2906

Defendant.
  : 


     3003
______________________________________________________________________

STATEMENT OF THE CASE

Jamey Svejda, claimant, filed a petition in arbitration seeking workers’ compensation benefits from Coyote, defendant-employer, as a result of an injury she sustained on July 30, 2008 that arose out of and in the course of her employment.  On September 24, 2008, claimant filed a written application for entry of default against defendant, based on the defendant’s failure to file a timely answer to the petition.  The undersigned, on October 16, 2008, entered default against defendant Coyote and scheduled a hearing to take place on November 14, 2008 by telephone for consideration of an award of such relief as may be warranted by the evidence.  The hearing took place on November 14, 2008.  The entire proceeding was recorded digitally and constitutes the official record of the proceeding.  The record consists of the claimant’s testimony, and claimant’s exhibits 1 through 2.
ISSUES

1. The extent of claimant’s entitlement to temporary disability benefits. 
2. Rate.

3. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant. 

FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony of the witness and considered the evidence in the record finds that:
Claimant was 28 years old at the time of the hearing.  Claimant worked as a bartender at Coyote.  Coyote is a tavern in Keokuk, Iowa.  

On July 30, 2008, the claimant slipped on a wet floor while at work.  Claimant testified the water came from ice that had melted on the floor at the bar.  Claimant testified she notified her employer of the injury.  

On July 30, 2008, claimant was evaluated at the emergency room of Keokuk Area Hospital complaining of pain in the hip and the back.  Claimant fell on her right hip from a fall at work.  Claimant was given a 10-pound lifting restriction.  She was treated conservatively with medication.  (Exhibit 1, pages 1‑6)  


As a result of her emergency room visit, claimant incurred $622.60 in medical bills.  (Ex. 1, pp. 7-9)


On October 30, 2008, claimant was evaluated for chronic hip and back pain.  Claimant rated her pain at a 5, on a scale where 10 is excruciating pain.  (Ex. 2) 


Claimant testified when she worked at Coyote, she was paid approximately $6.00 per hour, and worked approximately 20 hours per week.  She testified she claims one exemption for tax purposes.  Claimant is married. 


Claimant testified she has not returned to work since her accident and has not been released to return to work by a doctor.  Claimant testified she has an appointment to return to a physician for follow up care on November 17, 2008.  

CONCLUSIONS OF LAW

As a result of the default, claimant has established that there was an employee-employer relationship between claimant and the employer; and that the employee sustained an injury that arose out of and in the course of employment on July 30, 2008 with defendant-employer. 
The first issue to be determined is if the injury of July 30, 2008 is a cause of temporary disability. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).

Iowa Code section 85.33(1) indicates that, regarding temporary total disability benefits:

Except as provided in subsection 2 of this section, the employer shall pay to an employee for injury producing temporary total disability weekly compensation benefits, as provided in section 85.32, until the employee has returned to work or is medically capable of returning to employment substantially similar to the employment in which the employee was engaged in the time of injury, whichever occurs first.  


Claimant testified she was injured on July 30, 2008.  She testified that since that time she has not been able to return to work and has not been released by a physician to return to work.  Based on the above, claimant is entitled to a running award of temporary total disability benefits from July 30, 2008, and continuing for the duration of claimant’s temporary total disability.  


As it is concluded that claimant is entitled to a running award of temporary total disability benefits, no determination is made in this decision whether claimant is entitled to any permanent partial disability benefits due to the July 30, 2008 injury. 

The next issue to be determined is rate.
Section 85.36 states the basis of compensation is the weekly earnings of the employee at the time of the injury.  The section defines weekly earnings as the gross salary, wages, or earnings to which an employee would have been entitled had the employee worked the customary hours for the full pay period in which injured as the employer regularly required for the work or employment.  The various subsections of section 85.36 set forth methods of computing weekly earnings depending upon the type of earnings and employment.

If the employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 the earnings over the 13-week period immediately preceding the injury.  Any week that does not fairly reflect the employee’s customary earnings that fairly represent the employee’s customary earnings, however.  Section 85.36(6).

There is no evidence in the record as to what claimant’s earnings were for the 13 weeks preceding the injury.  Claimant testified she earns approximately $6.00 per hour and worked approximately 20 hours per week as a bartender at the Coyote.  Based on the above, it is found that claimant’s gross weekly wages are $120.00 per week ($6.00 times 20 hours per week).

Claimant testified she claims one exemption on her tax forms.  The evidence in the record indicates claimant is married.  Based upon the above, claimant’s rate is $110.39 per week. 
The final issue to be determined is whether there is a causal connection between claimant’s injury and the claimed medical expenses. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance, and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-Reopening October 1975).

By virtue of the default, claimant’s injury is found to have arisen out of and in the course of employment.  There is no evidence that the medical bills at issue are not reasonable.  There is no evidence that the medical bills at issue are not causally connected to the injury.  For these reasons, defendants are liable for the claimed medical expenses.  

ORDER

THEREFORE, IT IS ORDERED:
Defendant shall pay to claimant a running award of temporary total disability benefits from July 30, 2008 and continuing for the period of claimant’s temporary disability as provided by Iowa Code section 85.33, at the rate of one hundred ten and 39/100 dollars ($110.39) per week. 

That defendant shall pay accrued weekly benefits in a lump sum. 

That defendant shall pay interest on unpaid weekly benefits awarded herein as set forth in Iowa Code section 85.30. 

That defendant shall pay claimant’s medical expenses as detailed above. 

That defendant shall file subsequent reports of injury as required by this agency pursuant to rule 876 IAC 3.1(2).

That defendant shall pay the costs of this matter pursuant to rule 876 IAC 4.33.  

Signed and filed this ___1st ___ day of December, 2008.

   ________________________






     JAMES F. CHRISTENSON






                    DEPUTY WORKERS’ 





         COMPENSATION COMMISSIONER

Copies to:

Mr. James P. Hoffman

Attorney at Law

PO Box 1087

Keokuk,  IA  52632-1087

Coyote

1318 Main St.

Keokuk,  IA  52632
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4 IF  = 5 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


