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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

LIRIO TURCIOS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :                          File No. 5025427
IOWA AG, L.L.C.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

SELECTIVE INSURANCE,
  :



  :                    Head Note No.:  1803

Insurance Carrier,
  :


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

This is a proceeding in arbitration that claimant, Lirio Turcios, has brought against the employer, Iowa AG. L.L.C., and its insurance carrier, Selective Insurance, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on January 4, 2008.  

This matter came on for hearing before the undersigned deputy workers' compensation commissioner at Des Moines, Iowa on April 29, 2009.  The record consists of the testimony of claimant and Shane Bell, as well as claimant’s exhibits 1 through 8 and defendants’ exhibits A through C.  Patricia Vargas-VerPloeg interpreted for claimant.  Briefs as submitted were reviewed.  The matter was fully submitted as of May 7, 2009.

ISSUES

The stipulations of the parties contained within the hearing report filed at the time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was single and entitled to one exemption on the date of injury.
The issues remaining to be decided are:

1) Claimant’s appropriate weekly rate of compensation;

2) Whether defendants have underpaid temporary total benefits; 

3) Whether defendants’ are liable for payment of certain medical costs under Iowa Code section 85.27;  

4) Whether defendants’ are liable for payment of full costs of claimant’s  independent medical examination under Iowa Code section 85.39; and

5) The extent of any permanent disability benefit entitlement. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant is a 54-year-old Honduras native, who came to the United States in 1996.  Claimant completed 12 years of school in Honduras, which qualified her as a certified primary school teacher.  That was her occupation before coming to the United States in 1996.  Claimant is not proficient in speaking, reading, or writing English and is not otherwise educationally qualified to be an elementary school teacher in the United States.  She acknowledged that she is still professionally qualified to teach in Honduras but opined that her low back pain would prevent her doing so.

Immediately after arriving in the United States, claimant lived in Chicago and worked as a nanny providing care for a six and an eight-year-old.  Claimant testified she could no longer do this as she had had to lift her charges and change diapers.  She testified she could no longer do these tasks given her injury-related lifting restrictions.  On direct questioning, claimant did not explain why her primary school age charges needed to be lifted or diapered.  

Claimant subsequently did office cleaning, hotel housecleaning, and book packaging.  She testified that each of these jobs required from 30 to 35 pounds lifting, in addition to bending and squatting, all of which her low back injury restrictions preclude.

Claimant came to Iowa and began working as an egg packer in the employer's facility in January 2004.  In this job, claimant stood throughout the day and packed flats containing 30 eggs into larger boxes.  An egg flat weighs about two pounds; the full egg box about 30 pounds.  The employer recommends that, to minimize breakage, employees lift and carry no more than two egg flats at a time.  Claimant testified that she did carry up to eight flats at a time during production rushes.  She moved full egg boxes from the protection line to the floor.  Claimant performed these duties until her January 2008 injury.

That day, claimant left her line to help a coworker on whose line egg flats were piling up and spilling over with breakage.  As she returned to her own line, claimant slipped and fell on the egg smeared, concrete floor.  She landed in a seated position with her legs in front of her.  She experienced low back pain both above and below the waist line.

Vinnette Frank, PAC, evaluated claimant on January 4, 2008.  Claimant complained of tailbone and mid back pain.  Spinal x-rays revealed mild diffuse lumbar degenerative disc disease and mild compression fractures at T11 and T12, possibly acute.  (Exhibit 1, pages 6-10)

Prior to her work injury, on December 11, 2006, claimant had advised Jon S. Ahrendsen, M.D., that she was then having mild coccyx area pain.  (Ex.  C, p. 1) Claimant was not treated for that pain, and apparently it did not interfere with her functioning. 

Dr. Ahrendsen also treated claimant’s work injury.  After assessing her with multiple back contusions, compression fractures at T11 and T12, and a coccyx fracture, he released her from work, prescribed pain medication, initiated physical therapy, and prescribed a "donut" cushion to decrease pain while sitting.  (Ex. 1, pp. 12-18) 

Dr. Ahrendsen attempted to return claimant to light-duty work four hours per day and with no lifting floor to waist in April 2008.  (Ex. 1, p. 49)  In May 2008, he again took claimant off work, after she reported that she could not tolerate sitting or standing for a five‑hour work day.  (Ex. 1, p. 57)

On May 7, 2008, Dr. Ahrendsen ordered a pelvic region MRI.  Timothy C. Fink, D.O., on May 8, 2008, interpreted that study as demonstrating: 1) probable resolving lower sacrum contusion/hematoma; 2) subacute blood that was consistent with small hematoma collected along the coccyx tip; and 3) low signal transverse line across the marrow of the lower most coccygeal segment that may represent either a nondisplaced subacute hairline fracture or two partially fused coccygeal segments.  Claimant also had nabothian cysts and a perineural cyst.  (Ex. 1, p. 60) 

Dr. Fink reread the study on May 9, 2008.  He then noted that claimant had a non-changed mild dorsal subluxation of the coccygeal segment, but apparently did not have a subacute healing sacral fracture.  (Ex. 1 p. 62)  A restudy of the lumbosacral spine showed mild, stable compression deformities at T11 and T12, with no significant interval change when compared to the examination in January 2008.  (Ex. 1, p. 61) 

Patricia Barnes, M.D., on May 10, 2008, also interpreted the lumbar spine MRI.  She concluded that it showed mild facet joint arthropathy, a minimal L4-5 disc bulge, and no focally herniated discs.  (Ex. 1, p. 65)

Dr. Ahrendsen referred claimant for a lumbar epidural steroid injection, which was performed on May 27, 2008.  Claimant continued to have low back, sacrum and coccyx soreness even after this injection.  Dr. Ahrendsen continued her off work through July 2008.  (Ex. 1, pp.  69-80)

Defendants then transferred claimant's medical care to occupational physician, Mary A. Shook, M.D., who initially evaluated claimant on August 25, 2008.  (Ex. 2, p. 82)  Dr. Shook returned claimant to modified duty, with no working more than four hours per day, no lifting over 10 pounds, and frequent positional changes.  (Ex. 2, p. 86)

The employer placed claimant in a standing job where she inspected for broken or dirty eggs and took them off the line.  On September 4, 2008, claimant advised Dr. Shook that she felt capable of performing that job.  (Ex. 2, p. 87)

Dr. Shook ordered a three phase bone scan of the low back, pelvis and proximal femur, which was performed on October 14, 2008.  It was within normal limits.  (Ex. 2, p. 103)  A September 29, 2008 electrodiagnostic study of the lower extremity also was within normal limits.  (Ex.  2, p. 94)  

On October 21, 2008, Dr. Shook explained to claimant that her localized low back pain likely related to her muscles and pressure on the nerve and did not require surgery.  Dr. Shook increased claimant's work day to five hours while maintaining claimant's other restrictions.  (Ex. 2, p. 104) 

Dr. Shook continued to follow claimant and gradually increased her work day until March 31, 2009, when the doctor declared claimant at maximum medical improvement, released claimant to work no more than eight hours per day and, per a March 26, 2009 functional capacity evaluation, restricted claimant to generally lifting no more than 10 pounds and rarely lifting 20 pounds.  (Ex. 2, p. 119)  These restrictions are consistent with the findings after a March 26, 2009 functional capacity evaluation, which placed claimant in a sedentary work demand category  (Ex.  4, p. 145).

John D. Kuhnlein, D.O., MPH, performed an independent medical examination of claimant on March 6, 2009 and issued a report on March 10, 2009.  Dr. Kuhnlein diagnosed claimant with minimal T11 and T12 compression fractures, a healed, nondisplaced coccygeal fracture, and chronic low back pain, all of which he related to the work injury.  (Ex. 3, pp. 125-127)  Dr. Kuhnlein noted that claimant had Tarlov cysts in the coccyx area and that such cysts can produce low back pain, sciatic-like symptoms and loss of feeling or control of movement in the leg and foot.  (Ex. 3, p. 127)

Dr. Kuhnlein assigned claimant 4 percent whole person impairment for the thoracic compression fractures, 5 percent whole person impairment under DRE lumbar category II, and 5 percent whole person impairment for a coccygeal fracture, resulting in an overall 14 percent whole person, combined value, permanent impairment rating under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  The doctor acknowledged that claimant's resolved coccygeal fracture was not displaced and did not consist of a non-union or excision as Table 15-19 requires.  Nevertheless, he felt that impairment assignment was appropriate, given that claimant had Tarlov cysts with residual findings "that are more probably than not, associated with the Tarlov cysts to some degree."  (Ex. 3, p. 128)

Dr. Kuhnlein suggested that claimant could lift 10 pounds occasionally from floor to waist, 20 pounds occasionally from waist to shoulder, and 10 pounds occasionally over the shoulder.  He felt she would benefit from changing positions and being able to change her foot position while standing.  (Ex. 3, p. 129)

Dr. Shook agrees that claimant has 4 percent whole person impairment because of the thoracic compound fractures and 5 percent whole person impairment under the DRE method.  Dr. Shook does not believe claimant has any impairment as a result of a coccygeal injury.  Dr. Shook has stated that whether the coccyx fracture relates to the injury is unclear.  She does believe a coccyx contusion related to the injury, but characterized the Tarlov cysts as an incidental finding.  (Ex. 2, pp. 119c-119d)  Dr. Shook’s deposition was taken on April 24, 2009.  (Ex. 8, p. 194)  It was consistent with her office notes and medical reports. 

It is true that Dr. Kuhnlein extrapolated from the Guides to achieve the 5 percent impairment he assigns related to claimant's continuing coccygeal complaints and findings.  It is equally true that claimant has had continuing coccygeal complaints that have needed treatment and have interfered with her functioning since the injury, in which she landed on her tush on a concrete floor.  Her coccygeal complaints prior to the injury were very limited and did not interfere with her capacity to perform job duties.  Dr. Kuhnlein’s 5 percent impairment for the coccygeal condition is appropriate.  

Both doctors Kuhnlein and Shook expressed the belief that cultural factors impact claimant's expression and perception of her disablement.  Both doctors also felt that claimant had had an objective injury and had objective findings consistent with injury.

Claimant's injury and the impairment and functional limitations that it has produced will preclude her doing a variety of the manual labor jobs that she has performed since coming to the United States.  Nothing in the record suggests that she could not perform caretaking duties for non-developmentally disabled, primary school children, as developmentally appropriate youngsters in that age group do not require lifting, carrying or diapering.  Claimant remains employed with the employer performing necessary duties in its plant. She likely could perform lighter duty industrial functions in other facilities as well.  Nevertheless, the injury and its residuals do substantially limit the number of income producing opportunities available to this middle aged, non-English fluent worker.  The great majority of manual labor jobs do require material handling that exceeds her 10 pounds occasionally and 20 pounds rarely restriction.  An overall 45 percent loss of earning capacity related to the injury is found.  

The parties disagree as to the appropriate weeks to include when calculating claimant's average weekly wage.  Claimant has excluded the weeks dated November 23, 2007 and November 16, 2007 and included the weeks of September 21, 2007 and September 14, 2007.  (Ex. 7, p. 190)  Claimant offered no testimonial or other evidence as to why the weeks of November 23, 2007 and November 16, 2007 were excluded.   
Employee ledger cards reflect that claimant received no holiday pay, vacation pay, or sick pay for the week of November 16, 2007; claimant did receive eight hours holiday pay for the week of November 23, 2007.  Work on the holiday would not have been available to other employees of the employer in a similar occupation, as holiday leave entitlement routinely extends to all similarly situated employees.  (Ex.  B, p. 11)  The record does not reflect that claimant either customarily or contractually worked at least 40 hours per week.  The employee ledgers reflect that she sometimes worked more than 40 hours per week and sometimes less than 40 hours per week.  Both the week of November 16, 2007 and the week of November 23, 2007 are properly included in the wage calculation.

Defendants apparently include the week of January 4, 2008 in the rate calculation.  As claimant was injured on January 4, 2008 and transported from the plant to the hospital before her shift was completed, claimant’s earnings for that week would not reflect her customary hours for the full pay period as if she had not been injured.  That week is not properly included in claimant's wage calculation.

Weeks properly included in claimant's wage calculation are:  October 5, 2007 (58.75 hours) October 12, 2007 (64.5 hours); October 19, 2007 (56.75 hours); October 26, 2007 (48 hours); November 2, 2007 (44.75 hours); November 9, 2007 (41.75 hours); November 16, 2007 (39.25 hours); November 23, 2007 (39 hours); November 30, 2007 (40.25 hours); December 7, 2007 (41.25 hours); December 14, 2007 (47.75 hours); December 21, 2007 (48.25 hours); and December 28, 2007 (43.5 hours).  Total hours worked are 613.75 calculated at $9.25 per hour total wages earned are $5,677.19, that amount divided by 13 results in average weekly wage of $436.71.  A single individual entitled to one exemption injured on January 4, 2008 and having that average weekly wage has a weekly compensation rate of $278.25.

Defendants argued in their brief that the cost of Dr. Kuhnlein's independent medical evaluation was not reasonable.  Defendants offered no evidence on that issue, however.  The charge on its face is not excessive, given the lengthy medical record review, the thorough examination performed, and the detailed report.
CONCLUSIONS OF LAW

The above findings of fact and analysis lead to the following conclusions of law:

First addressed is the appropriate rate of weekly compensation. 

If an employee is paid on a daily or hourly basis or by output, weekly earnings are computed by dividing by 13 the earnings, including shift differential but excluding overtime or premium pay, which the employee received from the employer in the 13 week period immediately preceding the injury.  However, if the employer was absent from employment for personal reasons during part of the 13 calendar weeks immediately preceding the injury, the employee’s weekly earnings shall be the amount the employee would have earned had the employee worked when work was available to other employees of the employer in a similar occupation.  Weeks that do not fairly reflect the employee’s customary earnings are to be replaced by the closest previous week with earnings that are fairly representative of the employee’s customary earnings. Iowa Code section 85.36(6).

Customary earnings are earnings that like employees of the employer could have earned during any given week.  

The occurrence of a holiday during the week impacts equally on all like employees of an employer.  Any given 13 week calendar quarter likely will include holidays.  Therefore, earnings during holiday weeks represent customary earnings during a 13 week calendar quarter.  Absences from work during any week that are absences as a result of a scheduled holiday are not for reasons personal to the particular injured employee.  
Having no work available because of a holiday is not personal to the individual worker.  Generally, that condition is shared with all the employer's employees who were in nonwork paid status because of the holiday.  All employees in the employ of the employer are likely to have their wages impacted in some way because of the occurrence of a holiday.  Furthermore, customary earnings in any 13 week period are likely to include at least one week during which a worker and coworkers had some nonwork hours because of a holiday.  For that reason, only those weeks in which claimant took personal vacation or other personal leave are properly considered nonrepresentative weeks, in which claimant was absent from work for personal reasons.

Claimant's holiday week earnings are properly included in the gross earnings calculation. Claimant's paid time off for personal leave are not properly included in the gross earnings calculation.  Any week containing both a holiday and personal leave also would not be included in the earnings calculation.  
Neither claimant’s nor a defendant's calculation of the weekly rate is consistent with the recited law.  Express findings as to which weeks immediately preceding claimant’s injury were appropriately included in the rate calculation are in the above findings of fact and will not be reiterated here.  Claimant's appropriate rate of compensation is $278.25.

Defendants have paid claimant healing period benefits at the rate of $277.63.  Claimant has established that she is entitled to an additional payment of $.62 per week for the period from January 5, 2008 through April 7, 2008 and for the period from May 8, 2008 through August 29, 2008.


Claimant's entitlement to permanent partial disability benefits under Iowa Code section 85 .34(2) (u) is next addressed.

Permanent partial disability that is not limited to a scheduled member is compensated industrially under section 85.34(2)(u).  Industrial disability compensates loss of earning capacity as determined by an evaluation of the injured employee’s functional impairment, age, intelligence, education, qualifications, experience, and ability to engage in employment for which the employee is suited.  Second Injury Fund of Iowa v. Shank, 516 N.W.2d 808, 813 (Iowa 1994), Guyton v. Irving Jensen Co., 373 N.W.2d 101, 104 (Iowa 1985), Diederich v. Tri-City R. Co., 219 Iowa 587, 258 N.W. 899 (1935).  The focus is on the ability of the worker to be gainfully employed and rests on comparison of what the injured worker could earn before the injury with what the same person can earn after the injury.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258, 266 (Iowa 1995), Anthes v. Anthes, 258 Iowa 260, 270, 139 N.W.2d 201, 208 (1965).  Impairment of physical capacity creates an inference of lessened earning capacity.  Changes in actual earnings are a factor to be considered but actual earnings are not synonymous with earning capacity.  Bergquist v. MacKay Engines, Inc., 538 N.W.2d 655, 659 (Iowa App. 1995), Holmquist v. Volkswagen of America, Inc., 261 N.W.2d 516, 525, (Iowa App. 1977), 4-81 Larson’s Workers’ Compensation Law, §81.01[1] and §81.04[1].  The loss is not measured in a vacuum.  The worker’s personal characteristics that affect the worker’s employability are considered.  Ehlinger v. State, 237 N.W.2d 784, 792 (Iowa 1976).  Earning capacity is measured by the employee's own ability to compete in the labor market.  An award is not to be reduced as a result of the employer’s largess or accommodations.  U.S. West v. Overholser, 566 N.W.2d 873, 876 (Iowa 1997), Thilges, 528 N.W.2d 614, 617.

An injured employee’s post-injury earnings and experience with the employer is evidence that is considered when assessing loss of earning capacity.  Compensation is based on the employee’s ability to earn and compete in the general labor market and is not limited to the experience with the employer.  All factors affecting the degree of industrial disability are considered.  No single factor is necessarily controlling.  Compensation is awarded for permanent partial disability because the adverse impact on the employee’s ability to work and earn will continue indefinitely into the future.  It is not limited to the point in time when the degree of disability is assessed.

Claimant is a middle-aged non-English-speaking worker whose work injury precludes her from doing a substantial number of the manual labor jobs otherwise available to her in the general labor market.  On the other hand, her ability to remain employed at the same wage with the employer doing necessary work in its facility demonstrates that she is not altogether precluded from non-skilled and limited skilled industrial work.  Additionally, she has experience as a caretaker for elementary age children.  Her work injury should generally not preclude her continuing to perform those kinds of duties for children who are developmentally at age level.

Wherefore, it is concluded that claimant has established 45 percent permanent partial disability as a result of the January 4, 2008 work injury, which entitles her to 225 weeks of permanent partial disability, payable at the weekly rate of $278.25.

Claimant seeks payment of medical expenses.  Defendants have agreed to pay all authorized medical expenses, for which it is liable under Iowa Code section 85.27.  No dispute as to defendant's liability for the itemized medical expenses totaling $4,583.98 was presented at hearing or in the parties’ briefs.

Claimant seeks reimbursement of Dr. Kuhnlein's charge of $2,511.00 for expenses related to claimant's independent medical examination.

Section 85.39 permits an employee to be reimbursed for subsequent examination by a physician of the employee's choice where an employer-retained physician has previously evaluated "permanent disability" and the employee believes that the initial evaluation is too low.  The section also permits reimbursement for reasonably necessary transportation expenses incurred and for any wage loss occasioned by the employee attending the subsequent examination.

Defendants are responsible only for reasonable fees associated with claimant's independent medical examination.  Claimant has the burden of proving the reasonableness of the expenses incurred for the examination.  See Schintgen v. Economy Fire & Casualty Co., File No. 855298 (App. April 26, 1991).  

Evidence in administrative proceedings is governed by section 17A.14.  The agency’s experience, technical competence, and specialized knowledge may be utilized in the evaluation of evidence.  The rules of evidence followed in the courts are not controlling.  Findings are to be based upon the kind of evidence on which reasonably prudent persons customarily rely in the conduct of serious affairs.  

Dr. Kuhnlein's charge of $2,511.00 is found appropriate, given the considerable effort the doctor clearly expended.  Claimant is entitled the reimbursed for the full amount Dr. Kuhnlein charged.

ORDER

THEREFORE, IT IS ORDERED THAT:

Defendants pay claimant two hundred twenty-five (225) weeks of benefits at the applicable rate of two hundred seventy-eight and 25/100 dollars ($278.25) with those benefits to commence on April 1, 2009

Defendants pay claimant the difference between the applicable rate of two hundred seventy-eight and 25/100 dollars ($278.25) and the rate paid of two hundred seventy-seven and 63/100 dollars ($277.63) for healing period benefits from January 5, 2008 through April 3, 2008 and from May 8, 2008 through August 29, 2008.

Defendants pay accrued amounts in a lump sum and pay interest as Iowa Code section 85.30 provides.

Defendants receive credit for the amounts previously paid.

Defendants pay itemized medical costs in the total amount of four thousand five hundred eighty-three and 98/100 dollars ($4,583.98).  
Defendants reimburse claimant the two thousand five hundred eleven and 00/100 dollars ($2,511.00) cost of Dr. Kuhnlein independent medical examination.  

Defendants pay claimant's costs, including the cost of the FCE report and excluding any additional costs for Dr. Kuhnlein's report and totaling two hundred twenty-five and 42/100 dollars ($225.42).

Defendants file subsequent reports of injury as this division requires.

Signed and filed this _2nd __ day of June, 2009.

_____________________________






     HELENJEAN M. WALLESER





                      DEPUTY WORKERS’ 




                      COMPENSATION COMMISSIONER

Copies to:

James C. Byrne

Attorney at Law

6611 University Ave., Ste. 200

Des Moines,  IA  50311-1655

Peter M. Sand

Attorney at Law

PO Box 36

Cedar Rapids,  IA  52406
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