HOLMES V. WAL-MART STORES, INC.

Page 14

BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

______________________________________________________________________



  :

SHEILA HOLMES,
  :



  :


Claimant,
  :
File Nos. 5023277; 5023278;


  :

     5023279; 502380
vs.

  :



  :                          

WAL-MART STORES, INC.,
  :



  :                      A R B I T R A T I O N 


Employer,
  :



  :                           D E C I S I O N

and

  :



  :

CLAIMS MANAGEMENT, INC.,
  :



  :


Insurance Carrier,
  :


Defendants.
  :   Head Note Nos.:  1801.1; 1803; 2801
______________________________________________________________________

STATEMENT OF THE CASE

The claimant, Sheila Holmes, filed four petitions in arbitration seeking workers’ compensation benefits from Wal-Mart Stores, Inc., employer, and Claims Management, Inc., insurance company, both as defendants.  The hearing was held on July 1, 2008, and the matter was fully submitted on July 30, 2008. 

Claimant’s exhibits 1 through 15 were admitted and defendants’ exhibits A through G were admitted.  The claimant, Robert Brokaw, John Jacobson, Cynthia DeBerg, testified at the hearing.  Both parties submitted briefs which were considered with all of the evidence.

ISSUES

The parties identified the following issues in the hearing report  respectively.  
File No. 5023277 (Date of injury:  September 1, 2006 - left wrist injury):

Whether the claimant suffered a temporary disability and if so whether the claimant is entitled to temporary total disability benefits from September 8, 2006 through September 16, 2006.

Whether the claimant suffered a permanent injury.

The claimant’s average weekly rate at the time of her injury.

Whether the claimant provided notice required by Iowa Code section 85.23.

Whether the defendant is liable for payment of medical expenses.

Whether defendant is liable for payment of an independent medical evaluation.

Whether the defendant shall be assessed penalty benefits.

Who should pay costs.

Stipulated Issues

The parties have stipulated the existence of an employee-employer relationship at the time of this injury.  That the claimant was off work from September 8, 2006 through September 16, 2006.  That the claimant was single and entitled to one exemption at the time of this injury.  That the medical expenses the claimant incurred were reasonable and necessary.  
File No. 5023278:  (Date of Injury:  November 1, 2006 – lower back injury)

Whether or not the claimant has suffered a permanent injury.

Whether the claimant is entitled to reimbursement of medical expenses.

Whether the claimant is entitled to reimbursement for the independent medical examination.

Whether the claimant provided notice required by Iowa Code section 85.23.

Who should pay costs.

Stipulated issues

The existence of an employee-employer relationship at the time of the injury.  That temporary benefits are not in dispute.
File No. 5023279:  (Date of Injury:  January 1, 2007 – left great toe)

Whether or not the claimant suffered a permanent injury.

Whether the claimant is entitled to reimbursement for medical expenses.

Whether the claimant is entitled to reimbursement for an independent medical examination.

Whether the claimant provided notice required by Iowa Code section 85.23.

 Who should pay costs.

Stipulated Issues:

The parties stipulated that there was an employee-employer relationship at the time of the alleged injury.  Temporary benefits are not in dispute.   
File No. 5023280:  (Date of Injury:  April 1, 2007 – bilateral knees)

Whether the claimant suffered a permanent disability.

Whether the claimant provided notice required by Iowa Code section 85.23.

Whether defendants are liable for medical expenses.

Whether the defendants are liable for independent medical examination costs.

Whether the claimant should be awarded penalty benefits.

Who should pay the costs.
Stipulated Issues:

The parties stipulated that this injury is a scheduled member injury to the lower left extremity that if permanent partial disability benefits are awarded they should commence on April 10, 2007.  The parties stipulated that the weekly rate for this injury is $229.77.
FINDINGS OF FACT

The deputy workers’ compensation commissioner having heard the testimony and considered the evidence in the record finds that:
The claimant, Sheila Holmes, was 28 years old at the time of the hearing.  She started her employment with the defendant, Wal-Mart Stores, Inc., in February of 2005.  She was hired as an unloader.  The job primarily consisted of unloading and putting pallets on the floor.  She would also take boxes off of pallets.  Claimant was working approximately 40 hours a week.  Claimant testified she had no significant work injuries before her work with the defendant, Wal-Mart.  Claimant testified she noticed, in September of 2006, she had a lump in her left wrist.  Claimant testified she had a sharp pain at the side of her wrist when she was working.  The claimant testified she went to the doctor and reported her injury to the store manager, Bob Brokaw.  

The claimant was seen at the People’s Community Health Center for her wrist problem.  She did not request to see a doctor through the defendants’ workers’ compensation medical program.  Claimant testified she was referred to Gary Knudson, M.D., at the Covenant Medical Center.  She testified Dr. Knudson wanted her to be off work and put on light duty.  Claimant obtained a work excuse from Dr. Knudson.  Claimant testified she told her employer she felt pain while working and she was going to try to have her problems taken care of so she could come back to work.  The claimant testified she has been wearing braces on her wrist or hands because of problems with her inner wrist which is separate from the pain she identified as her September 2006 injury.
Claimant testified she is not currently receiving treatment for her left wrist and the problems with her wrist have resolved.  

Claimant testified she is also having a problem with her lower back.  She had a constant nagging problem and had one flare-up when she was pulling a pallet of salt.  She testified she told the assistant manager, Cindy DeBerg, about her problems and was asked for help on that particular shift.  Claimant was unable to identify an exact time when that happened but believes it happened in the beginning of November 2006.  Claimant testified she does not have any restrictions or permanent impairments as a result of her back condition.
Claimant testified in January of 2007 she injured her left great toe when she pulled a pallet jack over it.  Claimant testified she informed Cindy DeBerg, assistant manager, when it happened and she went into the office and got some first aid and went back to work.  Claimant testified approximately two weeks later she ran over her toe again, this time with an empty pallet jack and once again informed Cindy DeBerg.  The claimant testified she ended up going to her own doctor and had the toenail removed.  Claimant testified her toenail grew back ingrown and ultimately had to have her toenail removed.  
Claimant testified she told Bob Brokaw that she would need time off for her toe surgery.  Claimant testified her toe is a little bit sensitive but is not causing her any problems.  
Claimant testified she had a work-related injury with her knees.  She testified that when she was pulling she would hear a snap, crackle, and pop.  The claimant testified she told the store manager, Bob Brokaw, that she thought she had a work-related problem with her knees.  She stated she was not directed to the company doctor.  She went to her doctor at the People’s Community Health Clinic.  She testified this occurred in April of 2007.  

Claimant’s last day at work for the employer was May 14, 2007.  The claimant took a job as an assistant manager at a gas station.  As an assistant manager, the claimant stated, she had to operate the register, take care of the store, and occasionally fill the pop cooler and load pop syrup.  The claimant was not employed at the gas station at the time of the hearing.  Claimant testified she was able to sit in her job at the convenience store.  Claimant testified she went to the emergency room because of her knees in January 2008.  Claimant testified her knees continue to snap, crackle, pop, and they are achy.  The claimant testified she took vacation time in September of 2006 for treatment for her wrists.  She also stated that when she talked to the doctor about her back she went to the appointment for a different reason and mentioned her back at that time.  
Bob Brokaw, store manager at Wal-Mart in Cedar Falls, testified.  He denied ever being informed the claimant had work-related injuries in September 2006, November 2006, January 2007.  He testified the procedure for management at the defendant, Wal-Mart, is to fill out first report of injury forms when a employee is injured on the job.  Mr. Brokaw testified that he received a call from the claimant and the claimant’s mother concerning her knee problems.  He testified the claimant and claimant’s mother were insistent that she receive medical treatment.  He testified he told the claimant to go to any doctor of her choice and if the doctor stated it was work related the employer would take care of the costs and act appropriately.  Mr. Brokaw did not fill out a report of injury form, or any other form, to indicate a work injury because the claimant did not come back with any work restrictions or a statement on causation from the doctor.   

John Jacobson, assistant manager of the Wal-Mart store in Cedar Falls, testified at the hearing.  He said the claimant never reported any work injury to him.  He testified the claimant was a very good positive employee the first couple of months but her attitude was not as good later on.  He noted the claimant would make requests that they have additional help for unloading.

Cynthia DeBerg was an assistant manager at the Wal-Mart, Cedar Falls store, and was a supervisor of the claimant.  She testified the claimant did not report any injury to her.  She also testified she did not provide any medical treatment for the claimant’s toe injuries. 

Sarah Douglas, ARNP, at the People’s Community Health Clinic, saw the claimant on September 6, 2006, for left wrist pain.  The records state the pain started two days ago at work.  (Exhibit 3, page 1)  Ms. Douglas stated she suspected a ganglion cyst.  (Ex. 3, p. 1)  On September 11, 2006, claimant saw Gary Knudson, M.D., for her left wrist.  His impression was left wrist deQuervain’s tendonitis and small ganglion cyst versus mass affect on left wrist.  He recommended occupational therapy with thumb spica splinting.  (Ex. 4, pp. 1-2)  Ms. Douglas provided a work excuse for the claimant from September 5, 2006 through September 13, 2006 and again from September 14, 2006 through September 16, 2006.  After September 16, 2006, the claimant was to return to work with restrictions of no use of left arm, no lifting greater than 20 pounds with right arm through October 10, 2006.  (Ex. 3, p. 4)  A note by Ms. Douglas of October 13, 2006, indicates the claimant was no longer having any pain in her left wrist.  
The claimant testified that she hurt her back because she was lifting and moving heavy boxes and pallets.  Claimant testified she informed her supervisors regarding her back hurting but no report of injury was ever filed.  Claimant testified she went to her physician and got some pain medicine but no ongoing treatment.  A June 26, 2007, note from the People’s Community  Health Clinic indicates the claimant had back problems.  The claimant was no longer working at the defendant, Wal-Mart, at the time of this medical report.  (Ex. 3, p. 11)  
Records from People’s Community Health Clinic show claimant came into the clinic on April 2, 2007, for follow-up on her asthma and concerns about her left great toe and knee pain.  The notes indicate claimant injured her left great toe a number of months ago and the nail fell off and now it is ingrown.   Also noted was the fact claimant had a many month history of bilateral knee pain.  The notes indicate a diagnosis of asthma controlled, chronic ingrown toenail on the left, bilateral knee pain and hypothyroidism.  (Ex. 3, p. 6)  Claimant was referred for bilateral knee x-rays, as well as, podiatry for a look at her toenail.  Claimant saw Eric Palmquist, D.P.M., on April 3, 2007.  His diagnosis was omychocrypootosis status post traumatic nail evulsion and left hallux nail.  (Ex. 3, p. 8)  On April 17, 2007, the claimant had a procedure performed by Dr. Palmquist to remove her remaining left nail.  There is no indication from Dr. Palmquist about any permanent restrictions after this procedure.  On August 10, 2007, the claimant was seen at People’s Community Health Clinic for complaints of right knee pain.  The dictation indicates claimant had fallen on her right knee a few days before.  It also noted the claimant stated long periods of standing exacerbate her pain.  The diagnosis by Carrie Young-Berry, ARNP was bilateral knee pain status post fall and bilateral knee pain chronic.  (Ex. 3, p. 12)  A January 25, 2008, notes from People’s Community Health Clinic indicates the claimant was having problems with her left knee.  The notes state the claimant recalled about a week before the recent injury about slipping on some ice and hyperextending her left leg but had no subsequent problems or difficulty bearing weight.  Karen Franczyk, PA-C, diagnosis was left knee strain and swelling.  (Ex. 3, p. 14)
On April 12, 2007, Dr. Knudson evaluated the claimant.  Dr. Knudson reviewed the x-rays of both knees and found no sphere bony or soft tissue abnormalities.  He saw slight shallowness of the patelafemoral grooves and no other significant malalignments were noted.  His analysis was bilateral knee pain.  He recommended that the claimant decrease her weight and recommended aggressive physical therapy.  (Ex. 4, p. 4)  
Robert L. Broghammer, M.D., performed an independent medical examination (IME) on March 28, 2008.  Dr. Broghammer  reviewed the claimant’s medical records, interviewed the claimant, and performed an examination.  His diagnosis were 1) Subjective/proven left deQuervain’s tenosynovitis, now resolved; 2) Subjective/proven left wrist ganglion, now resolved; 3) Bilateral idiopathic knee pain; 4) Idiopathic chronic low back pain; 5) Subjective/proven left great toe injury with loss of nail; 6) Obesity; 7) Probable depression; 8) Subjective/proven hypothyroidism.  (Ex. 7, p. 3)  Dr. Broghammer stated that within a reasonable degree of medical certainty the claimant’s low back pain likely occurred as the result of lifting heavy boxes and pulling heavy pallets at work.  He believed that the claimant simply had myofascial pain with the heavier work load and this would probably resolve with cessation of activities.  He noted  the claimant’s bilateral knee pain was “certainly possible that she may have some knee pain when performing aspects of her job, but again, without any discrete injury and no evidence of pathology on examination, it is likely this would simply have resolved with the cessation of the inciting activities.”  Dr. Broghammer further opined that the claimant was at MMI for her left wrist injury, her bilateral knee pain, and low back pain.  He noted that the claimant may need some further treatment on her left right toe if she has further symptoms.  (Ex. 7, p. 4)  He further opined the claimant had no true injury to her knee or back and therefore no permanency.  Regarding the claimant’s left wrist, he stated there was no permanency.  Finally regarding the claimant’s toe he said there was no rating of her loss of toenail under the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition.  (Ex. 7, p. 5)  

Claimant was evaluated by Jacqueline Stoken, D.O., on May 1, 2008.  Dr. Stoken performed an IME and her impressions were “1. 9/01/06 with left wrist strain and ganglion cyst – resolved.  2. Status post work injury on 11/1/06 with back strain with chronic low back pain.  3. Status post work injury on 1/01/07 with left great toe contusion from a pallet jack.  4. Status post left toenail removal.  5. Status post work injury on 4/01/07 with bilateral knee strains with chronic bilateral knee pain.”  (Ex. 8, p. 6)  Dr. Stoken stated claimant reached MMI for her wrist on October 13, 2006.  MMI on May 1, 2007, for her left great toe.  MMI on April 10, 2007, for bilateral knee injury.  MMI on November 1, 2006, for her back pain.  Dr. Stoken found the claimant had a zero impairment rating for the left wrist, a zero impairment for her low back injury, a zero impairment for the left toe injury.  She did find a five percent lower extremity rating for the injury to the left knee.  She did not provide any permanent work restrictions and limitations other than the claimant using common sense.  (Ex. 8, p. 7)  Dr. Stoken’s examination of the claimant did note crepitus of the left knee in movement through flexion and extension and that the claimant did have positive patella femoral pain on compression of the left patella.  (Ex. 8, p. 6)  

The claimant has submitted a billing record summary indicating claimant has incurred medical expenses of $4,384.72 for bills dating from September 6, 2006 through February 26, 2008.  The claimant also submitted an invoice from Dr. Stoken for an IME of $1,050.00.
CONCLUSIONS OF LAW

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6).
File No. 5023277:  Date of Injury:  September 1, 2006 - Left wrist injury.  The defendants have raised the affirmative defense of lack of 90 day notice.  The claimant testified she informed the supervisors of her problem, which they have denied.  The employer testified the claimant wore wrist braces at work.  Claimant provided the employer excuses from her doctor that provided she could not be at work from September 5, 2006 through September 16, 2006.  (Ex. 3, p. 4)  The defendants testified the work the claimant performed, as an unloader was fairly characterized as physical work.  The employer was put on sufficient notice of an injury so that could have investigated the claimant’s injury.  The claimant had physical therapy and came back to work with restrictions.  The employer had sufficient notice of the claimant’s wrist injury.  Further, I find the testimony of the claimant that she informed supervisors of her wrist problem to be credible.  The defendants have failed to prove affirmative defense of lack of notice.  
The injury to the claimant’s wrist was identified by Dr. Stoken as being a work- related injury.  Dr. Stoken and Dr. Broghammer did not provide any permanent rating for the claimant’s impairment.  The claimant has failed to prove any permanent impairment for her left wrist injury.  Claimant was off work from September 5, 2006 through September 16, 2006.  The claimant is entitled to temporary total disability benefits for the time period of September 8, 2006 through September 16, 2006.
The note of Ms. Douglas, ARNP, of September 6, 2006, states that the claimant’s wrist pain started two days ago.  That would mean that the claimant’s date of injury for this injury is September 4, 2006.  The defendfant calculated the claimant’s gross earnings by not including the week of September 2, 2006.  As the claimant’s injury occurred after that date the correct calculation for the claimant’s gross income is $361.36 and a weekly rate of $234.05.  As the claimant had a work related injury to her left wrist and put the defendant on notice regarding her injury the claimant’s medical expenses for this claim shall be reimbursed by the defendants.  Any out-of-pocket money expended by the claimant shall be reimbursed directly to her and the defendants shall be responsible for any other medical charges for this injury.
In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa  1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact-finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact-finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.


(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa App. 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001).

No penalty is awarded for failure to pay for this injury.  For penalty purposes the defendants had reasonable cause and excuse for not paying benefits to the claimant.  The nature and extent of the claimant’s injury was not known to the defendants and the defendants have asserted a colorful claim that they did not have notice.  The defendants shall pay the costs of the IME obtained by the claimant in this case. 

For File No. 5023278:  Date of Injury:  November 1, 2006 - Lower back injury.  The claimant testified she  would talk to her supervisors about getting more help in the unloading dock and testified about a specific incident where she exacerbated her back by pulling a pallet with salt pellets.  The defendants’ witnesses testified they were unaware of claimant experiencing back problems.  Her immediate supervisor was aware she had requested help to do the heavy work.  There is scant medical evidence to support the fact that the claimant was regularly complaining of back problems.   Based upon the record, I find the defendants have shown the claimant failed to provide notice to the defendants regarding her back problem and therefore pursuant to Iowa Code section 85.26 the claimant’s case is barred.  Further, there is no permanent rating or temporary rating for her back problem so that even if she would have provided notice the claimant would not have been entitled to recover anything for her lower back claim.  The claimant shall take nothing for this file number.

File No. 5023279:   Date of Injury:  January 1, 2007 - Left great toe injury.  The defendants raised the defense of the claimant failing to give notice within 90 days of the date of the injury.  The claimant testified she ran over her toe twice and both times she reported it to her supervisor, Cindy DeBerg.  Ms. DeBerg denies  the injuries occurred.  A review of the claimant’s deposition and testimony at the hearing indicates claimant said she informed her supervisor, went to the office, and got some first aid supplies to take care of her toe.  The claimant did not indicate that her supervisor provided her direct hands-on medical attention.  The claimant testified that on both occasions she obtained first aid and went back to work.  I find the testimony of the claimant is credible that she informed her supervisor about both incidents.  Further, the claimant informed her supervisor when she had to have her toenail removed and that she needed time off.  At the time of the original injury the claimant did not know that she may need to take time off work as she testified she didn’t think anything was broken.  The claimant notified her employer that she may need time off work for the toe nail removal procedure and thus notified her employer timely concerning this issue.  The claimant did not request any type of temporary benefits for her toenail removal procedure so none will be awarded.  Neither IME provided any permanent rating for the claimant’s left toe so no temporary or permanent benefits are awarded the claimant based on this injury.  As held in File No. 5023277, the claimant is entitled to reimbursement for IME and her medical costs incurred for this injury.
File No. 5023280:  Date of Injury:  April 1, 2007 – Bilateral knees.  The defendants admit in this case that they received notice from the claimant and the claimant’s mother, concerning her bilateral knee problems.  The employer testified even though they had received a telephone call from the claimant and claimant’s mother alleging a work-related injury they did not fill out any type of injury report as the claimant did not have any permanent restrictions imposed.  Dr. Broghammer stated the claimant did not have any permanent impairment to her bilateral knees.  Dr. Stoken determined the claimant had a rateable impairment to her left knee.  Dr. Stoken noted claimant had crepitus, on the left knee exam, and movement through flexion and extension and a positive patellofemoral pain on compression of the left.  I find the examination of Dr. Stoken is more convincing.  The examination appears consistent with the claimant’s medical history of reporting knee pain, as well as, consistent with the claimant’s credible testimony concerning her knee pain.  I find the claimant has suffered a five percent impairment to her lower left leg entitling her to 11 weeks permanent partial disability beginning April 10, 2007, at the rate of $229.77.  The claimant is also entitled to reimbursement for medical expenses for this injury and the IME costs.  The claimant has requested penalty benefits in this case.  The law as to penalty benefits has already been cited in this opinion and will not be repeated here.  No penalty benefits are awarded.  The defendants had an IME which provided a zero impairment rating.  No doctor has provided significant restrictions upon the claimant.   Defendants failure to commence payment of benefits was done with reasonable cause and excuse.  
For all four files the issue of costs needs to be addressed.  The defendant shall pay the costs as allowed by 878 IAC 4.33.
It should be noted that the defendant filed an offer to confess judgment in this case.  There is some agency precedent that has allowed the use of this procedure.  I have noted in at least two cases where this procedure was utilized by this agency to determine the reasonableness of costs.  Anderson v. High Rise Construction Specialist, Inc., File No. 850096 (Rehearing, October 1999); Goetzinger v. Paisley Trucking, Inc., File No. 961927 (Arb. January 1997) I am highly skeptical that a offer to confess judgment is appropriate in an arbitration proceeding.  It may have some applicability as to the reasonableness of a parties actions in a case in determining costs however  the adoption or utilization of Iowa Code section 677.7 seems to be inappropriate in cases before an administrative agency.  Iowa Code section 677 is applicable to actions for money judgment in district court and is sophisticated trial procedure that appears out of place in an administrative agency that is designed to provide quick and speedy justice for the litigants.  Aside from adding unwanted complexity, it provides a chilling effect on claimants pursuing cases.  The notice filed in this case stated the following:  “If this offer is not accepted as provided by section 677.8, it shall be governed by Iowa Code section 677.9 and 677.10 and claimant will be required to pay all costs henceforth if recovery at hearing does not exceed the amounts offered herein.”  Such a statement is not applicable in a workers’ compensation proceeding.  The defendants attorney has no authority to make such a statement and it is misleading as to how offers to confess judgment have been treated by this agency in the past.  At best they provided guidance to a deputy as to the assessment costs but certainly did not require a claimant to pay all costs if recovery does not exceed the amount awarded by the hearing.  

Additionally, the defendants filed a “confidential” sealed envelope with this agency which included the amount of offer of judgment.  This deputy informed the parties, at the beginning of the arbitration hearing, that this agency does not have the authority to accept sealed documents.  Any document filed is a public document unless specifically made confidential by law, and can be viewed by anyone who wishes to review the file.  The contents of the offer were not reviewed by this deputy, because they are not material to the awarding of costs in this case.  However, there is no procedure under workers’ compensation rules and regulations for filing a confidential document as the defendants have attempted to do in this case.  Costs are assessed against the defendant.  
Claimant has requested reimbursement for medical expenses.  Claimant is entitled to reimbursement for the medical bills highlighted on Exhibit 9, page 1.  Those include from September 6, 2006 through May 1, 2007.  There are three bills for August 10, 2007, and one bill for January 25, 2008, that are not reimbursable.  Those bills concerned the claimant’s knee pain, however, there is evidence in the record that there may have been caused by falls or hyperextension and not sufficient evidence connecting the falls or hyperextension to her work related injury; therefore the claimant is not entitled to reimbursement for those medical expenses on Exhibit 9.  The medical bills itemized on Exhibit 10 are the responsibility of the defendant.  The medical bill on Exhibit 11, page 1, are the responsibility of the defendant.  The medical bills on exhibit on exhibit 11, page 2, for the knee injury of January 18, 2008, are the responsibility of the claimant.  Claimant has requested reimbursement for prescriptions as shown on Exhibit 12.  Four prescriptions were highlighted with yellow marker requesting reimbursement.  Based on the records provided I am unable to determine what the prescriptions were prescribed for and for what injuries.  As such, I cannot make a specific ruling based on the highlighted claims.  
ORDER

THEREFORE, IT IS ORDERED:
File No. 5023277:  Date of Injury:  September 1, 2006 – Left wrist
Defendant shall pay the claimant temporary total disability benefits from September 8, 2006 through September 16, 2006, at the rate of two hundred thirty-four and 05/100 dollars ($234.05) per week.  

Defendant shall pay the medical costs as set out above.

Defendants shall pay the IME costs of Dr. Jacqueline Stoken of one thousand fifty and no/100 dollars ($1,050.00).

Defendants shall pay for the costs of this action.

File No. 5023278:  Date of Injury:  November 1, 2006 – Low back
Claimant shall take nothing for this claim.

File No. 5023279:  Date of Injury:  January 1, 2007 – Left great toe
Claimant is not entitled to permanent or temporary disability benefits.  

Defendant shall pay the costs of the IME costs of Dr. Jacqueline Stoken.

Defendant shall pay the medical costs for this injury as set forth above.

Defendant shall pay the costs of this action.

File No. 5023280:  Date of Injury:  April 1, 2007 – Bilateral knees
Defendant shall pay eleven (11) weeks of permanent partial disability benefits for a five (5) percent loss of the left leg commencing on April 10, 2007, at the rate of two hundred twenty-nine and 77/100 dollars ($229.77).  

Defendant shall pay the medical expenses for this injury as outlined in this opinion.
Defendant shall pay the IME costs of Dr. Jacqueline Stoken of one thousand fifty and no/100 dollars ($1,050.00).

Defendant shall pay the costs of this action.

Defendant shall file subsequent reports as required by this agency for file numbers 5023277, 5023279, and 5023280.

Signed and filed this ____25th_____ day of November, 2008.

   __________________________







  JAMES F. ELLIOTT
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COMPENSATION COMMISSIONER

Copies to:

Terra K. Wood
Attorney at Law

PO Box 2634

Waterloo,  IA  50704-2634

Peter M. Sand
Attorney at Law

PO Box 36

Cedar Rapids,  IA  52406-0036

JFE/dll

14 IF  = 15 “Right to Appeal:  This decision shall become final unless you or another interested party appeals within 20 days from the date above, pursuant to rule 876-4.27 (17A, 86) of the Iowa Administrative Code.  The notice of appeal must be in writing and received by the commissioner’s office within 20 days from the date of the decision.  The appeal period will be extended to the next business day if the last day to appeal falls on a weekend or a legal holiday.  The notice of appeal must be filed at the following address:  Workers’ Compensation Commissioner, Iowa Division of Workers’ Compensation, 1000 E. Grand Avenue, Des Moines, Iowa  50319-0209.” 


