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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

AILEEN BUNTS,
  :



  :


Claimant,
  :



  :

vs.

  :



  :           File Nos. 5001668 & 5007171

MONONA WIRE
  :

CORPORATION (MWC),
  :



  :                A R B I T R A T I O N


Employer,
  :



  :                    D E C I S I O N

and

  :



  :

FIRE & CASUALTY INSURANCE
  :

COMPANY OF CONNECTICUT,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NO:  1803


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE

These are proceedings in arbitration that claimant, Aileen Bunts, has brought against her employer, Monona Wire Corporation, (MWC), and its insurance carrier, Fire and Casualty Insurance Company of Connecticut, to recover benefits under the Iowa Workers' Compensation Act as a result of an injury claimant sustained on a October 24, 1999, and an injury claimant alleges she sustained on March 6, 2000. 

These matters came on for hearing before the undersigned deputy workers' compensation commissioner at Dubuque, Iowa, on May 13, 2003.  The record consists of the testimony of claimant, of Richard Haeger, Sue Fitch, Bobbi Werger, and Mary Thilbarm as well as of claimant's exhibits 1 through 13 and defendants' exhibits A through F.  Briefs as submitted were reviewed. 

ISSUES

The stipulations of the parties contained within the hearing report filed at time of hearing are accepted and incorporated into this decision by reference to that report.  Pursuant to those stipulations, claimant was single and entitled to one exemption on both dates of injury.  Her gross weekly earnings were $429.00, resulting in a weekly rate of $264.79. 

Issues remaining to be resolved as to the October 24, 1999, injury are:

1. Whether a causal relationship exists between claimant's October 24, 1999, injury and her claimed permanent disability; and

2. The extent of claimant's permanent partial disability to the body as a whole, if any. 

Issues remaining to be resolved as to the asserted March 6, 2000, injury are:

1. Whether claimant received an injury on that date that arose out of and in the course of her employment;

2. Whether claimant filed her claim within the applicable statute of limitations;

3. Whether defendants had timely notice of claimant's alleged injury;

4. Whether a causal relationship exists between claimant's alleged injury and her claimed permanent partial disability; and

5. The extent of claimant's permanent partial disability to the body as a whole, if any. 

FINDINGS OF FACT AND ANALYSIS

The undersigned deputy workers' compensation commissioner, having heard the testimony and considered the evidence, finds:

Claimant's credibility is at issue in this matter.  Claimant, at best, is a poor and inconsistent historian.  For that reason, where discrepancies exist between claimant's testimony and other more objective documentary evidence or more disinterested testimony, greater weight is given to the other evidence and testimony. 

Claimant was 52 years old at time of hearing.  She has completed eighth grade and, apparently, has not obtained a GED.  She has three adult children and married her current spouse, Richard Haeger, on June 30, 2000, that is, subsequent to both dates of injury.  She is now known as Aileen Haeger. 

Claimant began work for this employer in November 1987.  Her prior work experience was in dairy and crop farming and as a bartender. 

The employer manufactures mobile equipment.  Claimant was earning $10.50 per hour when the employer terminated her for excessive absences in May 2001.  That hourly wage reflected a base rate of $9.50 per hour and an additional $1.00 per hour shift differential.  Claimant now works for a different manufacturing company and earns $9.50 per hour. 

Claimant had multiple bilateral knee problems prior to either date of injury.  While claimant and her spouse testified that claimant's back pain prevents her from climbing stairs, standing, bending, lifting, and stooping, the record overall suggests that claimant has had longstanding limitations on these activities as a result of her preexisting bilateral knee conditions.

On October 24, 1999, claimant's back popped as she stooped to take circuits out of cups, or while lifting bundles of wire, or when she placed a higher gauge but fairly light-weight wire terminal onto a conveyor belt.  Claimant variously has described her October 1999 back incident as occurring in each of these ways.  The most contemporaneous record is an October 25, 1999, chiropractic note of A. F. Steele, D.C., that states "stooped over while taking circuits out of cups when she felt her lower back ‘pop’ out of place."  (Exhibit 1, page 1)  Claimant then complained of constant, severe low back pain with restricted movement.  Dr. Steele adjusted claimant's right SI joint and her lower lumbar spine.  He took claimant off work from October 25, 1999, to November 1, 1999, on account of severe low back pain.

Dr. Steele's notes also reflect that claimant had had chiropractic treatment of her low back in spring 1999 that Dr. Steele had classified as non-occupational and for which he had taken claimant off work and had limited her to 10 pounds lifting. 

Claimant also saw Kenneth E. Zichal, M.D., of Elkader Medical Associates on October 25, 1999.  His notes reflect that claimant then complained of excruciating back pains over her right hip and radiating down her right thigh to the calf area.  The doctor noted that claimant had been evaluated multiple times for back pain that had been waxing and waning for the past few months.  The assessment was of acute lower back pain.  Claimant was advised to continue to use pain medications and ice and to rest.  Dr. Zichal took claimant off work. 

Claimant again saw Dr. Zichal on October 27, 1999.  He felt her back pain and spasm had improved. 

On November 1, 1999, Dr. Zichal noted that claimant's workers' compensation carrier had called his office and reported that the employer's human-resources personnel had stopped at claimant's home to drop off work-related videotapes.  These individuals reported having observed claimant bending and stooping as she came to the door.  They also had observed obvious evidence of gardening, raking and cleaning.  The doctor noted that claimant was going on vacation that week, driving to the coast.  He opined that this was not something one would typically do with a bad SI joint, that he did not consider claimant back or work disabled, and that claimant could be released to sedentary work.  (Ex. 6, p. 2)  

On November 3, 1999, Dr. Zichal released claimant to limited work, waist-high jobs only with no repetitive lifting.  On November 22, 1999, the doctor reported that claimant had gotten considerable relief of her back pain while on vacation and that she had a driver while traveling.  On follow-up on December 6, 1999, however, claimant was reporting that her pain had again worsened.  Dr. Zichal recommended that claimant have a MRI.

On December 20, 1999, he reported that the MRI has shown no disc herniation.  He also noted that claimant was doing quite a bit better although she still had a bit of tenderness about both SI joints.  He returned claimant to full duty work without restrictions except against repetitive bending.  (Ex. 6, p. 4)

Dr. Zichal performed claimant's annual physical on January 19, 2000.  He then characterized her back is doing well.  (Ex.6, p. 5)

On November 19, 2002, Dr. Zichal opined that claimant's back pain had totally resolved as of January 19, 2000.  (Ex. A)

Claimant testified that she has had low-back pain from October 24, 1999, onward.  She also testified that she had had infrequent episodes of back pain prior to October 24, 1999.  The objective medical evidence is contrary to claimant's testimony.  It is expressly found that claimant's acute exacerbation of her back pain resulting from her October 24, 1999, work incident had completely resolved as of January 19, 2000, such that claimant has no permanent condition that directly relates to the October 24, 1999, work incident.

Jonathan E. Knight, D.O., began treating claimant for right shoulder pain on February 17, 2000.  On March 6, 2000, he reported that claimant had low-back pain after lifting a tub of wire at work on March 6, 2000.  He took claimant off work through March 11, 2000, and released her to return to work on March 12, 2000, with work restrictions of no lifting over 10 pounds, no bending and twisting and of limited right arm use.  Dr. Knight also completed a statement of work limitations for claimant on March 9, 2000.  In that statement, he noted an accident of March 6, 2000, at the employer's wire plant when claimant had lifted a tub of wire and felt low-back pain.  Claimant presented this statement to the employer's personnel department.  It is expressly found that defendants had actual knowledge of claimant's March 6, 2000, work incident on or about March 9, 2000.

On March 21, 2000, Dr. Knight released claimant to work four hours daily.  On March 23, 2000, he advanced her to a full eight-hour work day while restricting her from lifting or pushing or pulling over 20 pounds and from bending, twisting, or reaching.  On her work return, claimant spent four hours per day reading safety manuals and four hours per day working her regular job of wiring terminals.  

Dr. Knight continued to treat claimant for her low back condition throughout March, April, and May 2000.  Claimant reported very limited improvement.  The doctor noted inconsistencies between claimant's reported degree of pain and the actual objective findings. 

On June 1, 2000, claimant advised Dr. Knight that she was much better and that her pain was a two out of ten, which was her usual baseline.  Claimant had no leg pain and numbness and was taking no pain or anti-inflammatory medications.  Dr. Knight opined that claimant's low back strain was almost totally resolved and that she had reached maximum medical improvement for her back.  He expressed concern that claimant would reinjure her back because her inability to bend her knees prevented her from using proper lifting techniques.  Claimant had demonstrated her lifting technique.  It involved bending at the waist and twisting at the same time while barely bending her knees.  Dr. Knight characterized this as "the absolute worst thing" she could do for her back.  The doctor stated he had no work limitations for claimant other than that she should not bend at her waist at any time either at home or at work.  He advised claimant that she should consider finding another line of employment if she were to injure her back again.  (Ex. 6, p. 16) 

Claimant once again saw Dr. Zichal for an annual physical on January 15, 2001.  He then characterized her back as having, by and large, settled down.  He did note that claimant had slipped and fallen the previous week and had hurt her back in this incident. 

As contemporaneous medical records support claimant's report of an injury on March 6, 2000, it is expressly found that claimant sustained an injury arising out of and in the course of her employment on that date. 

The medical records demonstrate that claimant's bilateral knee problems and her resulting inability to use proper lifting techniques placed her at greater risk of injuring her back both in her work and non work life.  Claimant is now working at another factory assembly job with another employer.  She re-injured her back in a slip and fall in January 2001.  Under all these circumstances, the record does not support a finding that claimant has permanent disability that directly relates to her March 6, 2000, work incident.


At hearing, the parties agreed that claimant was paid $247.08 in temporary total weekly indemnity benefits on account of the March 6, 2000, injury on May 5, 2000.  Claimant filed her original notice and petition on December 10, 2002.  Claimant's petition was filed within three years of the date is the last payment of weekly compensation. 

CONCLUSIONS OF LAW

First to be considered is whether claimant has shown a causal relationship between her October 24, 1999, injury and her claimed permanent disability. 

The party who would suffer loss if an issue were not established has the burden of proving that issue by a preponderance of the evidence.  Iowa R. of App. P. 6.14(6)

The claimant has the burden of proving by a preponderance of the evidence that the injury is a proximate cause of the disability on which the claim is based.  A cause is proximate if it is a substantial factor in bringing about the result; it need not be the only cause.  A preponderance of the evidence exists when the causal connection is probable rather than merely possible. Frye v. Smith-Doyle Contractors, 569 N.W.2d 154 (Iowa App. 1997); George A. Hormel & Co. v. Jordan, 569 N.W.2d 148 (Iowa 1997); Sanchez v. Blue Bird Midwest, 554 N.W.2d 283 (Iowa App. 1996)

The question of causal connection is essentially within the domain of expert testimony.  The expert medical evidence must be considered with all other evidence introduced bearing on the causal connection between the injury and the disability. Supportive lay testimony may be used to buttress the expert testimony and, therefore, is also relevant and material to the causation question.  The weight to be given to an expert opinion is determined by the finder of fact and may be affected by the accuracy of the facts the expert relied upon as well as other surrounding circumstances.  The expert opinion may be accepted or rejected, in whole or in part.  St. Luke’s Hosp. v. Gray, 604 N.W.2d 646 (Iowa 2000); IBP Inc. v. Harpole, 621 N.W.2d 410 (Iowa 2001); Dunlavey v. Economy Fire and Cas. Co., 526 N.W.2d 845 (Iowa 1995). Miller v. Lauridsen Foods, Inc., 525 N.W.2d 417 (Iowa 1994).  Unrebutted expert medical testimony cannot be summarily rejected.  Poula v. Siouxland Wall & Ceiling, Inc., 516 N.W.2d 910 (Iowa App. 1994).

While a claimant is not entitled to compensation for the results of a preexisting injury or disease, its mere existence at the time of a subsequent injury is not a defense.  Rose v. John Deere Ottumwa Works, 247 Iowa 900, 76 N.W.2d 756 (1956).  If the claimant had a preexisting condition or disability that is materially aggravated, accelerated, worsened or lighted up so that it results in disability, claimant is entitled to recover.  Nicks v. Davenport Produce Co., 254 Iowa 130, 115 N.W.2d 812 (1962); Yeager v. Firestone Tire & Rubber Co., 253 Iowa 369, 112 N.W.2d 299 (1961).

It is concluded that claimant has not established a causal relationship between her October 24, 1999, back injury and her claimed permanent partial disability to her back.

Because claimant has not prevailed on this threshold issue, the issue of the extent of any permanent partial disability is moot. 


Next to be considered is whether claimant sustained an injury that arose out of and in the course of her employment on March 6, 2000. 

The claimant has the burden of proving by of preponderance of the evidence that the alleged injury actually occurred and that it both arose out of and in the course of the employment.  Ciha v. Quaker Oats Co., 552 N.W.2d 143 (Iowa 1996); Miedema v. Dial Corp., 551 N.W.2d 309 (Iowa 1996).  The words “arising out of” referred to the cause or source of the injury.  The words “in the course of” refer to the time, place, and circumstances of the injury.  2800 Corp. v. Fernandez, 528 N.W.2d 124 (Iowa 1995).  An injury arises out of the employment when a causal relationship exists between the injury and the employment.  Miedema, 551 N.W.2d 309.  The injury must be a rational consequence of a hazard connected with the employment and not merely incidental to the employment.  Koehler Electric v. Wills, 608 N.W.2d 1 (Iowa 2000); Miedema, 551 N.W.2d 309.  An injury occurs “in the course of” employment when it happens within a period of employment at a place where the employee reasonably may be when performing employment duties and while the employee is fulfilling those duties or doing an activity incidental to them.  Ciha, 552 N.W.2d 143.

It is concluded that claimant has established that she did sustain an injury that arose out of and in the course of her employment on March 6, 2000. 

The next question to be decided is whether claimant gave timely notice of her March 6, 2000, injury. 

Section 85.23 requires an employee to give notice of the occurrence of an injury to the employer within 90 days from date of the current, unless the employer has actual knowledge of the occurrence of the injury. 

Failure to give notice is an affirmative defense, which the employer must prove by a preponderance of the evidence.  DeLong v. Highway Commission, 229 Iowa 700, 295 NW 91 (1940). 

Dr. Knight’s work limitations slip of March 9, 2000, clearly described the March 6, 2000, incident of injury.  Likewise, the defendants paid claimant temporary total disability related to her being off work for that injury on May 5, 2000.  Clearly defendants had actual knowledge of claimant's March 6, 2000, injury within 90 days of its occurrence. 

It is concluded that defendants have failed to establish that claimant did not give timely notice of her March 6, 2000, injury or that they had no actual knowledge of the injury within 90 days of its occurrence. 

Defendants also assert the affirmative defense that claimant did not file her claim as regards the March 6, 2000, injury within the time the applicable statute of limitation requires. 

A worker must bring an original proceeding for benefits within two years of the date of injury for which benefits are claimed or within three years of the date of last payment of weekly compensation benefits if the employer has paid weekly compensation benefits for the injury under section 86.13. Section 85.26 (1). 

Failure to timely commence an action under the limitations statute is an affirmative defense, which defendants must prove by a preponderance of the evidence. DeLong v. Highway Commission, 229 Iowa 700, 295 NW 91 (1940).

Defendants paid claimant temporary total disability benefits of $247.08 on May 5, 2000.  They attributed these benefits to her March 6, 2000, injury.  Claimant filed her original notice and petition on December 10, 2002.  Claimant could have filed her petition in arbitration as late as May 4, 2003. 

It is concluded that defendants have not established that claimant's petition was not timely filed. 

The question of whether claimant has any permanent disability that relates to her March 6, 2000, work injury is considered. 

The law is as stated above. 

It is concluded that claimant has not established a causal relationship between her claimed permanent disability to her back and her March 6, 2000, injury. 

Because claimant has not prevailed on this threshold issue, the question of the extent of any permanent disability resulting from the March 6, 2000, injury is moot. 

ORDER

THEREFORE, IT IS ORDERED:

AS TO THE OCTOBER 24, 1999, INJURY:

That claimant take nothing further from this proceeding. 

That claimant pay the costs of this proceeding as the applicable rule and statutes provide. 

AS TO THE MARCH 6, 2000, INJURY:

That claimant take nothing further from this proceeding.

That claimant pay the costs of this proceeding as the applicable rule and statutes provide. 

Signed and filed this ___30th____ day of June, 2003.

   ________________________






   HELENJEAN M. WALLESER





                     DEPUTY WORKERS’ 




                      COMPENSATION COMMISSIONER

Copies to:

Mr. James Burns

Attorney at Law

P.O. Box 28

Decorah, IA 52101

Mr. John M. Bickel

Attorney at Law

P.O. Box 2107
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