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BEFORE THE IOWA WORKERS’ COMPENSATION COMMISSIONER

_____________________________________________________________________



  :

DOROTHY E. MADISON,
  :



  :


Claimant,
  :



  :

vs.

  :



  :        File No. 5005003

WILLIS CONSTRUCTION,
  :



  :     A R B I T R A T I O N


Employer,
  :



  :        D E C I S I O N

and

  :



  :

LEMARS MUTUAL INSURANCE,
  :



  :


Insurance Carrier,
  :      HEAD NOTE NOS:  1803; 2501; 4000.2


Defendants.
  :

______________________________________________________________________

STATEMENT OF THE CASE 


Claimant, Dorothy Madison, has filed a petition in arbitration and seeks workers' compensation benefits from Willis Construction (hereinafter Willis), employer, and LeMars Mutual Insurance, carrier, for an injury occurring on August 1, 2000. 


This matter was heard by deputy workers' compensation commissioner, James F. Christenson, on March 9, 2004 in Sioux City, Iowa.  The record in this case consists of claimant’s exhibits I through IV, defendants’ exhibits A through C, and the testimony of claimant and her spouse, Thomas Madison.

ISSUES 


The parties submitted the following issues for determination:  

1. The extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code 85.34(2)(u); 

2. Whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant; and

3. Whether claimant is entitled to penalty for defendants’ failure to pay additional permanent partial disability benefits. 

FINDINGS OF FACT 


The deputy workers' compensation commissioner, having heard the testimony of the witnesses and considered the evidence in the record, finds that:


Dorothy Madison was born on August 1, 1942, making her 61 years old at the time of the hearing.  She completed the 11th grade.  (Exhibit I, page 4)  


Claimant has worked as a waitress, a welder, a farmer, a bus driver, and an apartment manager.  She has also worked in a sawmill, owned and operated her own restaurant, and worked at Interbake Foods at various positions.  (Ex. I, p. 5)  


At the time of her injury, claimant worked at Interbake Foods performing miscellaneous jobs, and managed Follis Apartments (Follis).  Claimant testified that her job at Follis required her to collect rents, perform evictions, answer phones, and perform plumbing, carpentry, and minor maintenance.  Claimant earned $11.32 an hour with Interbake and $335.00 per month, plus room and utilities at Follis.  (Ex. I, p. 5)


Claimant’s medical history is significant in that she does have a history of back problems.  Records indicate that approximately four to five days before her August 1, 2000 work injury, claimant sought medical treatment for low back and left leg pain, and was given an epidural flood in the lumbar spine.  An MRI taken at that time, also indicated multiple disc herniations including herniations at the L4-5 and L5-S1 areas.  Medical records also indicate that at approximately the same time as the epidural flood, claimant was complaining of extreme back pain.  (Ex. A, pp. 16 through 18; Ex. B)  Claimant testified that she had no back pain at the time of her work injury of August 1, 2000 and that all her back problems had resolved.  


Claimant testified that on August 1, 2000, she was on a ladder doing plumbing in a crawl space when she fell from the ladder.  Claimant testified she hit her head, shoulder, back, and buttocks when she fell.  Claimant testified that following a phone call by her husband, she was taken to Mercy Medical Center by ambulance.  


At Mercy Medical Center, claimant was initially treated in the emergency room by Steven Vlach, M.D.  Dr. Vlach requested a spinal x-ray.  The x-ray revealed a compression fracture at the L-1 area.  X-rays also revealed disc narrowing at L3-4 and L4-5.  After consultation with Michael Hattan, M.D. (claimant’s family physician) and Stephen Noel, M.D., it was determined that claimant would be kept in the hospital for inpatient stay.  (Ex. III, pp. 60 through 63)


Claimant stayed inpatient at Mercy Medical Center for five days.  She was given a Jewett brace and pain medications.  She was released to home on August 5, 2000 and given Percocet and Flexeril.  (Ex. III, pp. 66 through 71) 


Claimant testified that she treated with both Dr. Noel and her family doctor, Dr. Hattan, for her back injury.  On September 6, 2000, claimant saw Dr. Hattan complaining of “killer” pain in her back.  At that time Dr. Hattan diagnosed claimant as having a compression fracture in the T-12, and L-1 region and prescribed Celebrex and physical therapy.  (Ex. III, p. 1)  On September 27, 2000, claimant again saw Dr. Hattan for “significant lower back discomfort.”  At that time Dr. Hattan gave claimant more pain medicine and advised further treatment with Dr. Noel.  (Ex. III, p. 5)


Claimant was seen by Dr. Noel on October 2, 2000.  An MRI of the lumbar spine indicated a slight to moderate increase in the compression fracture.  At that time Dr. Noel recommended continued use of the Jewett brace.  (Ex. III, pp. 129 through 130)  On a follow-up visit on October 30, 2000, claimant reported minimal pain in the compression fracture area and indicated that most of her pain was in her low back area.  (Ex. III, pp. 130 through 131).  Dr. Noel released claimant to return to work, as per her request, beginning on November 6, 2000.  (Ex. III, p. 131)


On November 17, 2000, claimant had a physical exam with Dr. Hattan.  At the exam claimant indicated her main health complaint was her back pain.  At that time Dr. Hattan gave claimant an injection for pain control  (Ex. III, p. 8)  

On December 11, 2000, claimant returned to treat with Dr. Noel.  At that time Dr. Noel diagnosed claimant as having significant residual pain of degenerative scoliosis and compression fractures.  Dr. Noel felt claimant had reached maximum medical improvement (MMI) but also felt claimant would not be able to continue her job with Interbake or maintenance work at Follis.  (Ex. III, p. 132)  


Claimant requested and was allowed to get a second opinion on her condition from Quentin Durward, M.D.  Claimant saw Dr. Durward on January 17, 2001.  Dr. Durward opined that if claimant had surgery, she would require a fusion from the T‑10 through S‑1 area.  Dr. Durward opined this was not in claimant’s best interest.  Dr. Durward did believe that claimant could possibly benefit from facet injections.  (Ex. III, pp. 127 and 128)  In February 2001, claimant saw Intikhab Mohsin, M.D., regarding her complaints of lower back pain.  Dr. Mohsin was consulted because he had performed the epidural flood on claimant’s back shortly before her August 1, 2000 injury.  Dr. Mohsin prescribed Ultram, Calcitonin nasal spray and Amitriptyline.  (Ex. III, pp. 103 through 104)


On March 5, 2001, claimant returned to treat with Dr. Noel.  Dr. Noel opined claimant had reached maximum medical improvement (MMI) and agreed with the prior 15-pound lifting restriction given by Dr. Durward.  (Ex. III, p. 139)  In a letter to defendants, dated March 26, 2001, Dr. Noel gave claimant a zero percent impairment rating.  (Ex. III, p. 140)


On March 30, 2001, claimant returned to treat with Dr. Hattan indicating she was upset with Dr. Noel’s rating.  Records indicate that claimant wanted to return to work but was unable to do so because of her back pain.  Dr. Hattan discussed the possibility of applying for Social Security Disability and gave claimant a note indicating she should qualify for public assistance.  (Ex. III, pp. 12-14)


On June 13, 2001, claimant was examined by Douglas Martin, M.D., for an independent medical examination (IME) for defendant-employer.  Dr. Martin’s review of radiographs indicated:  a 40 percent compression fracture at the L-1 vertebrae, a 10 percent compression fracture of the T-12 vertebrae, degenerative disease of the lumbar spine, degenerative facet arthropathy of the thoracic and lumbar spine and thoracic kyphosis.  (Ex. III, pp. 156-159)  


Dr. Martin opined that given claimant’s thoracic and lumbar spine problems, he felt it was unlikely she would have much improvement.  Dr. Martin noted that he agreed claimant should not seek a fusion as a treatment modality.  Dr. Martin suggested a daily course of anti-inflammatories and that claimant treat with Amitriptyline.  Dr. Martin opined that because claimant had an epidural flood shortly before her injury, he believed she had significant preexisting problems with her spine that predated her injury of August 1, 2001.  (Ex. III, pp. 159 through 161)


Dr. Martin opined that due to her August 1, 2000 injury, claimant had a 14 percent permanent partial disability to the body as a whole.  He also opined that claimant had reached MMI.  (Ex. III, pp. 161 through 162)  Dr. Martin opined claimant should be limited to sedentary work.  He found her to have the following restrictions:  lifting 15 pounds occasionally and 2 to 3 pounds frequently, limited bending, twisting, squatting or kneeling.  (Ex. III, p. 163)  


In follow-up correspondence to claimant’s attorney, Dr. Martin indicated:  

With respect to this lady’s situation concerning her degenerative changes and degenerative facet arthropathy of both the thoracic and lumbar spines, the accident she sustained from the fall from the ladder would not have changed the natural course of events.  It is clear that this lady has significant preexisting degenerative disease and the only significant injury that occurred from the fall was with respect to the compression fractures.  

If this lady had not sustained a fall, I am quite confident that she would have continued to have low back pain from the degenerative problems, and if had been evaluated by Dr. Durward, would have had the same recommendations concerning surgical intervention versus continuance of conservative care.

(Ex. III, p. 167)


In a follow-up letter to his IME of June 13, 2001, Dr. Martin indicated he believed MMI occurred on March 5, 2001.  Dr. Martin also opined that claimant’s preexisting condition would require medication in the future and that “I do not think the compression fractures alone in this situation necessitate continued use of these preparations.”  (Ex. III, p. 170)  Dr. Martin also opined that it was more probable that claimant’s “ongoing flares of chronic pain” were caused by preexisting degenerative problems rather than a healed compression fracture.  (Ex. III, pp. 170 through 171) 


In a second follow-up letter to claimant’s attorney, dated March 13, 2002, Dr. Martin indicated that claimant’s “continuation of medications have more to do with the degenerative conditions than the compression fractures by themselves” and that “her recent flare ups of her back pain, which have been documented in more recent notes presented to me by Dr. Hattan’s office of 2002, are more due to situations with respect to degenerative changes.”  (Ex. III, p. 174)  


Records indicate that claimant returned to treat with Dr. Hattan in December of 2001 complaining of exacerbation of her low back pain.  Dr. Hattan prescribed OxyContin, Indocet and Ultram.  In January 2002, claimant returned to Dr. Hattan and was given a Duragesic patch because she was not able to use OxyContin.  Records indicate the patch helped Ms. Madison perform housework during the first part of the week, but by the midweek she needed to treat with an additional patch.  (Ex. III, pp. 16-18) 


On February 11, 2003, claimant was evaluated by Leonel Herrera, M.D., as per a referral by Dr. Hattan.  At that time, claimant complained of worsening upper and lower back pain.  Dr. Herrera recommended sacroiliac joint injection or epidural steroid injections.  (Ex. III, pp. 144 through 147)  The sacroiliac injections were performed on February 20, 2003.  Claimant returned to Dr. Herrera on March 11, 2003 indicating little relief had occurred and she experienced numbness and tingling bilaterally in her arms.  Dr. Herrera recommended an MRI of the spine, that showed no abnormalities.  Claimant returned to Dr. Herrera on March 10, 2003 indicating she had no pain in her upper extremities and that the Vioxx she had been prescribed helped with the numbness in her arms.  Dr. Herrera prescribed daily exercise and released claimant from his care.  (Ex. III, pp. 148 through 149)


On May 19, 2003, claimant was examined by D. M. Gammel, M.D., for the purposes of an IME for claimant.  Dr. Gammel diagnosed claimant as having preexisting degenerative disc disease in the lumbar spine and a T-12 and L-1 compression fracture due to her August 1, 2000 work injury.  He agreed with Dr. Martin that claimant had reached MMI on March 5, 2001 and had a 14 percent whole person impairment rating due to her August 1, 2000 injury.  Dr. Gammel disagreed with Dr. Martin regarding claimant’s need for treatment and opined that he felt it was difficult to separate claimant’s need for treatment between her traumatic injury and the natural progression of her preexisting degenerative lumbar disc disease.  (Ex. III, p. 185)


Dr. Gammel also gave the following work restrictions:  Total standing of 2 hours during an 8-hour day, occasionally lifting up to 20 pounds, occasionally carrying up to 20 pounds, no squatting, no use of ladders, no reaching above shoulders.  Dr. Gammel indicated claimant could tolerate an 8-hour work day by changing her physical positioning as needed.  (Ex. III, pp. 185 through 188)


Two vocational assessments have also been performed on claimant.  James Carroll, M.Ed., C.R.C., A.B.D.A., Rehabilitation Consultant, in a letter for defendants, opined that claimant would be employable in the Sioux City labor market in positions that she could perform and at a salary level comparable to claimant’s prior positions.  (Ex. III, pp. 189 through 193)  Sandra Trudeau, C.V.E., performed a vocational assessment for claimant.  In a letter dated August 28, 2003, Ms. Trudeau opined that claimant suffered a loss of access to employment ranging between 86 to 99 percent.  (Ex. III, pp. 194 through 199)  


Claimant testified at hearing that she led a very active life prior to her August 1, 2000 injury.  She testified she loved working at both of her jobs and missed work.  She testified that before her injury she had a number of hobbies.  Claimant testified that pre-injury she was able to dance, swim, and take care of her yard, among other activities.  Testimony from her husband and medical records corroborate that claimant was able to perform two jobs and have an active lifestyle prior to her August 1, 2000 injury.  (Ex. III, pp. 14, 26, and 182)  See also Exhibit II, page 2.  Claimant testified that since her work injury of August 1, 2000, she has had difficulty performing household chores, sleeping, grocery shopping, preparing meals, and driving or walking for an extended period.  
CONCLUSIONS OF LAW 


The first issue to be resolved is the extent of claimant’s entitlement to permanent partial disability benefits pursuant to Iowa Code section 85.34(2)(u).  

The party who would suffer loss if an issue were not established ordinarily has the burden of proving that issue by a preponderance of the evidence.  Iowa R. App. P. 6.14(6)(e)
Functional impairment is an element to be considered in determining industrial disability which is the reduction of earning capacity, but consideration must also be given to the injured employee's age, education, qualifications, expe​rience and inability to engage in employment for which the employee is fitted.  Olson v. Goodyear Service Stores, 255 Iowa 1112, 125 N.W.2d 251 (1963); Barton v. Nevada Poultry Co., 253 Iowa 285, 110 N.W.2d 660 (1961).

A finding of impairment to the body as a whole found by a medical evaluator does not equate to industrial disability.  Impairment and disability are not synonymous.  The degree of industrial disability can be much different than the degree of impairment because industrial disability references to loss of earning capacity and impairment references to anatomical or functional abnormality or loss.  Although loss of function is to be considered and disability can rarely be found without it, it is not so that a degree of industrial disability is proportionally related to a degree of impairment of bodily function.

Factors to be considered in determining industrial disability include the employee's medical condition prior to the injury, immediately after the injury, and presently; the situs of the injury, its severity and the length of the healing period; the work experience of the employee prior to the injury and after the injury and the potential for rehabilitation; the employee's qualifications intellectually, emotionally and physically; earnings prior and subsequent to the injury; age; education; motivation; functional impairment as a result of the injury; and inability because of the injury to engage in employment for which the employee is fitted.  Loss of earnings caused by a job transfer for reasons related to the injury is also relevant.  Likewise, an employer's refusal to give any sort of work to an impaired employee may justify an award of disability.  McSpadden v. Big Ben Coal Co., 288 N.W.2d 181 (Iowa 1980).  These are matters which the finder of fact considers collectively in arriving at the determination of the degree of industrial disability.

There are no weighting guidelines that indicate how each of the factors is to be considered.  Neither does a rating of functional impairment directly correlate to a degree of industrial disability to the body as a whole.  In other words, there are no formulae which can be applied and then added up to determine the degree of industrial disability.  It therefore becomes necessary for the deputy or commissioner to draw upon prior experience as well as general and specialized knowledge to make the finding with regard to degree of industrial disability.  See Christensen v. Hagen, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 529 (App. March 26, 1985); Peterson v. Truck Haven Cafe, Inc., Vol. 1 No. 3 State of Iowa Industrial Commissioner Decisions 654 (App. February 28, 1985).

Compensation for permanent partial disability shall begin at the termination of the healing period.  Compensation shall be paid in relation to 500 weeks as the disability bears to the body as a whole.  Section 85.34.
In Guyton v. Irving Jensen Co., 373 N.W.2d 101 (Iowa 1985), the Iowa court formally adopted the “odd-lot doctrine.”  Under that doctrine a worker becomes an odd-lot employee when an injury makes the worker incapable of obtaining employment in any well-known branch of the labor market.  An odd-lot worker is thus totally disabled if the only services the worker can perform are “so limited in quality, dependability, or quantity that a reasonably stable market for them does not exist.”  Guyton, 373 N.W.2d at 105.

Under the odd-lot doctrine, the burden of persuasion on the issue of industrial disability always remains with the worker.  Nevertheless, when a worker makes a prima facie case of total disability by producing substantial evidence that the worker is not employable in the competitive labor market, the burden to produce evidence showing availability of suitable employment shifts to the employer.  If the employer fails to produce such evidence and the trier of facts finds the worker does fall in the odd-lot category, the worker is entitled to a finding of total disability.  Guyton, 373 N.W.2d at 106.  Factors to be considered in determining whether a worker is an odd lot employee include the worker’s reasonable but unsuccessful effort to find steady employment, vocational or other expert evidence demonstrating suitable work is not available for the worker, the extent of the worker’s physical impairment, intelligence, education, age, training, and potential for retraining.  No factor is necessarily dispositive on the issue.  Second Injury Fund of Iowa v. Nelson, 544 N.W.2d 258 (Iowa 1995).  Even under the odd-lot doctrine, the trier of fact is free to determine the weight and credibility of evidence in determining whether the worker’s burden of persuasion has been carried, and only in an exceptional case would evidence be sufficiently strong as to compel a finding of total disability as a matter of law.   Guyton, 373 N.W.2d at 106.


Claimant contends she is permanently and totally disabled.  Dr. Martin has opined that claimant is capable of performing sedentary work.  (Ex. III, p. 163)  James Carroll has opined claimant is employable in the Sioux City area in positions compatible with the restrictions claimant has.  Even claimant’s vocational expert has opined there is some small percentage of jobs claimant has access to.  Claimant has failed to make a prima facie showing that she is an odd-lot worker.  


Claimant was 61 years old at the time of hearing and has an 11th grade education.  Her work experience has been mostly manual labor.  Claimant’s current work restrictions prevent her from doing most the jobs she has had in the past.  Claimant continues to experience pain and is on several medications.  Claimant is limited in her ability to stand or sit for extended periods of time, which will also limit her employment opportunities.  


Defendants contend that some portion of claimant’s disability is due to her preexisting degenerative disease of the lumbar spine.  Defendants cite to the fact that claimant had an MRI and an epidural flood a few days prior to the injury of August 1, 2000.  Claimant was also less than candid when she testified that her degenerative back problems had resolved before her fall of August 1, 2000.  The record indicates that claimant had preexisting degenerative problems to her lumbosacral spine that caused her pain.  Her back pain was serious enough to require an evaluation with a pain clinic and an epidural flood.  


However, despite a significant preexisting back problem, claimant did hold two jobs and was able to carry on a very active lifestyle.  There is no evidence that indicates that claimant left her jobs for any other reason than the injury that resulted from her fall from a ladder on August 1, 2000. 


Claimant is not permanently and totally disabled, but she does have significant industrial disability.  When all relevant factors are considered, claimant has an industrial disability of 70 percent as a result of her August 1, 2000 injury.  This finding entitles to claimant to 350 weeks of permanent partial disability benefits (70 percent times 500 weeks).  


The next issue to be resolved is whether there is a causal connection between claimant’s injury and the medical expenses claimed by claimant. 

The employer shall furnish reasonable surgical, medical, dental, osteopathic, chiropractic, podiatric, physical rehabilitation, nursing, ambulance and hospital services and supplies for all conditions compensable under the workers' compensation law.  The employer shall also allow reasonable and necessary transportation expenses incurred for those services.  The employer has the right to choose the provider of care, except where the employer has denied liability for the injury.  Section 85.27.  Holbert v. Townsend Engineering Co., Thirty-second Biennial Report of the Industrial Commissioner 78 (Review-reopen 1975).


When a designated physician refers a patient to another physician, that physician acts as the defendant-employer’s agent.  Permission for a referral is not necessary.  Kittrell v. Allen Memorial Hospital, Thirty-fourth Biennial Rep. Of the Industrial Comm’r, 164 (Arb. November 1, 1979) (affirmed by Industrial Comm’r)  See also Limoges v. Meier Auto Salvage, I Iowa Industrial Comm’r Report 207 (1981). 


Claimant seeks payment for all past unpaid services of Dr. Hattan, reimbursement for all unpaid medications prescribed by Dr. Hattan, and mileage to treat with Dr. Hattan.  (Statement of Claimant’s Case)  Defendants contend that Dr. Noel was claimant’s authorized treating physician.  Defendants argue that once Dr. Noel found claimant to have reached MMI and released her from his care, any subsequent treatment should have gone through Dr. Noel.  

Records indicate that at the emergency admission to Mercy Medical Center, Dr. Vlach discussed claimant’s care with Dr. Hattan and Dr. Noel.  Dr. Hattan was the physician that admitted claimant for her inpatient care.  (Ex. III, p. 61)  Dr. Noel released claimant from his care on March 5, 2001.  (Ex. III, pp. 138 through 139)  Up to that time, claimant was treating with both Dr. Noel and Dr. Hattan for her back injury.  


For approximately a half a year, claimant treated with Dr. Noel and Dr. Hattan for her back injury.  Apparently the treatment with Dr. Hattan was authorized during this period of time.  There is no evidence in the record that defendants ever explained to claimant how to seek authorized care once she left Dr. Noel’s treatment.  There is no evidence in the record indicating defendants ever told claimant that Dr. Hattan’s care was not authorized, except for an oblique quote in a letter dated March 13, 2002 from Dr. Martin to claimant’s attorney.  (Ex. III, p. 173)  For these reasons, it is concluded that Dr. Hattan’s care was authorized by defendants.  


It should be noted the record indicates that Dr. Hattan referred claimant to Dr. Herrera for evaluation on February 11, 2003.  (Ex. III, p. 144)  Dr. Herrera’s bills are not at issue in this case.  It is unclear from the record if defendants paid for treatment administered by Dr. Herrera.  If defendants did pay for claimant’s treatment by Dr. Herrera, this would be one more reason to find that defendants treated Dr. Hattan as if he were an authorized physician. 


The next issue to be determined is if claimant is entitled to penalty benefits pursuant to Iowa Code section 86.13.  That provision states that if a delay in commencement or termination of benefits occurs without reasonable or probable cause or excuse, the Iowa workers' compensation commissioner shall award extra weekly benefits in an amount not to exceed 50 percent of the amount of benefits that were unreasonably delayed or denied.  

In Christensen v. Snap-on Tools Corp., 554 N.W.2d 254 (Iowa 1996), and Robbennolt v. Snap-on Tools Corp., 555 N.W.2d 229 (Iowa 1996), the supreme court said:

Based on the plain language of section 86.13, we hold an employee is entitled to penalty benefits if there has been a delay in payment unless the employer proves a reasonable cause or excuse.  A reasonable cause or excuse exists if either (1) the delay was necessary for the insurer to investigate the claim or (2) the employer had a reasonable basis to contest the employee’s entitlement to benefits.  A “reasonable basis” for denial of the claim exists if the claim is “fairly debatable.”

Christensen, 554 N.W.2d at 260.

The supreme court has stated:


(1) If the employer has a reason for the delay and conveys that reason to the employee contemporaneously with the beginning of the delay, no penalty will be imposed if the reason is of such character that a reasonable fact finder could conclude that it is a "reasonable or probable cause or excuse" under Iowa Code section 86.13.  In that case, we will defer to the decision of the commissioner.  See Christensen, 554 N.W.2d at 260 (substantial evidence found to support commissioner’s finding of legitimate reason for delay pending receipt of medical report); Robbennolt, 555 N.W.2d at 236.


(2) If no reason is given for the delay or if the “reason” is not one that a reasonable fact finder could accept, we will hold that no such cause or excuse exists and remand to the commissioner for the sole purpose of assessing penalties under section 86.13.  See Christensen, 554 N.W.2d at 261.


(3) Reasonable causes or excuses include (a) a delay for the employer to investigate the claim, Christensen, 554 N.W.2d at 260; Kiesecker v. Webster City Custom Meats, Inc., 528 N.W.2d at 109, 111 (Iowa 1995); or (b) the employer had a reasonable basis to contest the claim(the “fairly debatable” basis for delay.  See Christensen, 554 N.W.2d at 260 (holding two-month delay to obtain employer’s own medical report reasonable under the circumstances). 


(4) For the purpose of applying section 86.13, the benefits that are underpaid as well as late-paid benefits are subject to penalties, unless the employer establishes reasonable and probable cause or excuse.  Robbennolt, 555 N.W.2d at 237 (underpayment resulting from application of wrong wage base; in absence of excuse, commissioner required to apply penalty).

   If we were to construe [section 86.13] to permit the avoidance of penalty if any amount of compensation benefits are paid, the purpose of the penalty statute would be frustrated.  For these reasons, we conclude section 86.13 is applicable when payment of compensation is not timely . . . or when the full amount of compensation is not paid.

Id.

(5) For purposes of determining whether there has been a delay, payments are “made” when (a) the check addressed to a claimant is mailed (Robbennolt, 555 N.W.2d at 236; Kiesecker, 528 N.W.2d at 112), or (b) the check is delivered personally to the claimant by the employer or its workers’ compensation insurer.  Robbennolt, 555 N.W.2d at 235.  


(6) In determining the amount of penalty, the commissioner is to consider factors such as the length of the delay, the number of delays, the information available to the employer regarding the employee’s injury and wages, and the employer’s past record of penalties.  Robbennolt, 555 N.W.2d at 238.


(7) An employer’s bare assertion that a claim is “fairly debatable” does not make it so.  A fair reading of Christensen and Robbennolt, makes it clear that the employer must assert facts upon which the commissioner could reasonably find that the claim was “fairly debatable.”  See Christensen, 554 N.W.2d at 260.

Meyers v. Holiday Express Corp., 557 N.W.2d 502 (Iowa 1996).  

Weekly compensation payments are due at the end of the compensation week.  Robbennolt, 555 N.W.2d 229, 235.

Penalty is not imposed for delayed interest payments.  Davidson v. Bruce, 593 N.W.2d 833, 840 (Iowa 1999).

When an employee’s claim for benefits is fairly debatable based on a good faith dispute over the employee’s factual or legal entitlement to benefits, an award of penalty benefits is not appropriate under the statute.  Whether the issue was fairly debatable turns on whether there was a disputed factual dispute that, if resolved in favor of the employer, would have supported the employer's denial of compensability.  Gilbert v. USF Holland, Inc., 637 N.W.2d 194 (Iowa 2001)

The parties have stipulated that claimant was paid 70 weeks of permanent partial disability benefits which is equal to claimant’s functional impairment rating from Drs. Martin and Gammel.  Claimant contends that she is entitled to penalty benefits for failure of defendants to pay permanent partial disability benefits greater than her functional rating.  (Statement of Claimant’s Case, pp. 3 through 4)

In this case, Dr. Noel opined that claimant’s impairment was zero percent.  (Ex. III, p. 140)  Dr. Martin and Dr. Gammel have both opined that claimant has a 14 percent permanent partial impairment rating to the body as a whole as a result of her August 1, 2000 work injury.  (Ex. III, pp. 163 and 185)  As detailed above, the record also indicates that a few days prior to the August 1, 2000 injury, claimant had an MRI and epidural flood for her degenerative back problems.  (Ex. A, p. 18; Ex. B, p. 2)  Dr. Martin has opined that claimant’s subsequent back discomfort was due primarily to preexisting degenerative problems of her low back.  (Ex. III, pp. 161, 167, 170 through 171, 173 through 174)  Given these facts, it is fairly debatable that claimant was entitled to permanent partial disability benefits that exceeded the functional rating.  The facts do not support that claimant is entitled to a penalty.  

ORDER 


THEREFORE, IT IS ORDERED:


That defendants are to pay claimant three hundred fifty (350) weeks of permanent partial disability at the rate of one hundred sixty and 83/100 dollars ($160.83) per week from March 6, 2001. 


That defendants shall pay all accrued weekly benefits in a lump sum.


That defendants shall pay interest on unpaid weekly benefits awarded here as set forth in Iowa Code section 85.30.  


That defendants shall pay claimant’s medical expenses for all care associated with treatment by Dr. Hattan.  Defendants shall pay the future medical expenses of the claimant necessitated by the work injury.  


That defendants shall file subsequent reports of injury as required by this agency and pursuant to rule 876 IAC 3.1(2). 


That defendants shall pay the costs of this matter, including the costs of a transcript, and shall reimburse claimant for the filing fees if previously paid.  

Signed and filed this ____2nd______ day of April, 2004.

   ________________________





                   JAMES F. CHRISTENSON.





        DEPUTY WORKERS’ COMPENSATION






              COMMISSIONER
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